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TAXATION OF UNITED STATES PROPERTY ILLEGAL. 


Opinion of Judge Grir on the right of the State to tax United States 
Property. 
Tue Unrren States v. Grorce Weise. 
IN CIRCUIT COURT UNITED STATES EASTERN DISTRICT OF PENNSYLVANIA. 


Bill for an Injunction. 


The United States have filed a bill for an injunction against 
George Weise, the respondent, a collector of taxes in Cumber- 
land county, who has seized upon the property of the government 
and her officers, intending to sell it for the purpose of levying 
certain taxes assessed against “the United States garrison” or 
barracks near the town of Carlisle. 

As the parties prefer that the complainants should have their 
remedy (if entitled to any) in this form of action, rather than by 
action of trespass, no question has been made as to its propriety. 

There are no facts in dispute in the case, and it has therefore 
been submitted on the bill and answer. The respondent pre- 
sented the following assessment or bill of taxes to the officers of 
the garrison : 

“ United States Garrison Tax.” 

“ County tax, 

State tax,.....sse0e8 FUSES a Fe VES vou 


Totalse oo ccccccsesee bin able cnnbauee 2 duit $155.00 
Carlisle, Jane 13, 1851.” 


On the refusal of payment, the respondent proceeded to levy 
and seize upon certain property of the government, and the mili- 
tary officers then occupying the garrison or barracks. 

Von. Ill. wn. s. No. 12. 64 
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The three following questions have been propounded by the 
learned counsel, as properly raised by the case before us: 

1. Has the state power to tax the forts, navy yards, custom- 
house, mint, garrisons, or other property of the United States 
used for the necessary purposes and operations of government ? 

2. Granting the state has such power or right, can it be en- 
forced by levying and seizing the personal property of the United 
States and their officers and servants? 

3. Has the state of Pennsylvania authorized the assessment of 
taxes on such property ? 

First. The first question here proposed has been the subject of 
much discussion of late. It has been twice argued before the Su- 
preme Court of the United States, but remains undecided , and, 
as the present case can be decided without expressing my opinion 
upon this point, I prefer to remain uncommitted by any public 
expression of it, till it shall again be brought before the Supreme 
Court and fully argued. | 

It has been more than once decided “that state governments 
have no right to tax any of the constitutional means employed by 
the government of the Union to execute its constitutional powers.” 
See McCullough v. Maryland, 4 Wheaton, 316; Warton v. The 
City Counsel of Charleston, 2 Peters, 449. That the mint, navy 
yards, arsenals, etc., are “means or instruments” of this descrip- 
tion can not be denied. It follows, necessarily, that a tax im- 
posed upon these instruments or means as such, by a state, would 
be illegal. But it is contended that, although a state can not tax 
a “mint or navy yard” of the United States, co nomine, yet that, 
where the jurisdiction over the land on which they are erected 
has not been ceded, it still remains subject to all the duties and 
burdens to which it is liable in the hands of individuals or private 
corporations. But however this may be, it does not follow as a 
necessary consequence that where a state has legally imposed a 
tax on lands used for forts, etc., that the payment of such tax 
may be enforced by distress or seizure of the personal property of 
the United States government or its officers. 

Second. “The government of the Union is emphatically and 
truly a government of the people. In form and in substance it 
emanates from them. Its powers are granted by them, and are 
to be executed directly on them and for their benefit” —“ and this 
government, though limited in its powers, is supreme within its 
sphere of action.” If the several powers intrusted to, and exer- 
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cised by the United States and State Governments were executed 
by one sovereign or government, it would be an absurdity to tax 
the public property, or means used to execute one of its powers 
or functions to support another. What would be gained by tax- 
ing a mint or fortification, built and sustained by public taxes, in 
order to build a court-house or other public building or institution 
erected and sustained by the same means? Is it more reasona- 
ble that such a conflict of taxation should exist where the people 
have distributed these sovereign powers to two distinct govern- 
ments? But suppose it to exist, couid it be tolerated that either 
of these sovereigns, to whom these powers were intrusted, should 
treat the other as a mere private corporation? That one should 
seize, distrain, or levy on the public property in possession and 
used by the other? That the United States should tax the state- 
house at Harrisburg, and seize the furniture, if it were in use by 
the legislature of Pennsylvania? Or that a county or township 
tax collector should levy on the cannon in a fort, the bullion in 
the mint, or the soldier’s horse and arms? What an absurd con- 
flict would thus be exhibited, where one arm of power, exercised 
for the benefit of the people, should thus be employed to paralyze 
another ! 

Whatever, therefore, may be the power and right of a state to 
tax all land within her territory, and make it contribute to the 
burdens of the state, it can not enforce the payment of them from 
the United States, by seizing the personal property or means used 
by the general government in performance of the duties, and in 
execution of the powers intrusted to it. To the extent of the 
powers granted, the United States are sovereign, and can not be 
treated by the states as a mere corporation, a citizen or a stranger, 
and subjected to distress and execution for claims, real or pre- 
tended, by every county and township officer. If the state of 
Pennsylvania has any just demands against the government of 
the United States for the use of her soil, recourse may be had to 
Congress, to whom an appeal for justice can always be success- 
fully made, especially when the appellant is a state of the Union. 
There is no necessity for this humiliating spectacle of petty offi- 
cers of a state distraining or levying on the public property of 
the general government, and treating it as a petty corporation or 
an insolvent or absconding debtor. 

For this reason alone the court would feel justified in decree- 
ing the injunction in this case to be made perpetual; but we 
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deem it proper to vindicate the state of Pennsylvania from the 
charge of having authorized any of her officers to assume the 
power which the respondent claims a right to execute. 

Third. The fact that the legislature of Pennsylvania ever in- 
tended to authorize the taxation of the few acres of ground occu- 
pied and used by the government of the United States for mint, 
custom-house, navy yard, arsenal, and barracks, has heretofore 
been assumed, but to my mind has not been satisfactorily proved. 
It is true, it will not suffice for me to say that I do not believe (as 
I do not) that such an intention ever entered into the mihd of 
any member of the legislature who enacted these tax laws. The 
intention of the law-maker is to be discovered only from the face 
of the statute, and by a fair and liberal construction of its terms. 

The act of 15th April, 1834, for laying county rates and levies, 
and that of 29th of April, 1844, which makes provision for a state 
tax, do not differ very materially in their enumeration of the sub- 
ject of taxation. But, as the latter is evidently intended to be 
the most stringent and comprehensive, it will be sufficient if we 
can show that it does not, on a proper construction of its lan- 
guage, necessarily include lands used by the United States for 
the public benefit, as means of executing the powers intrusted to 
them by the people. 

The terms of this act are: “ All real estate, viz., houses, lands, 
lots of ground and ground rents, mills, manufactories of all kinds, 
furnaces, forges, bloomeries, distilleries, sugar houses, malt houses, 
breweries, tan-yards, fisheries, and ferries, wharves, and all other 
real estate not exempt by law from taxation.” 

Now, it can not be denied that the mint, the navy yard, gar- 
rison, etc., are “real estate?’ and that the word Jand in its widest 
legal acceptation might include them. But I need not cite cases 
to show the injustice and absurdity that would often arise from 
construing every word of a statute in its absolute or largest 
sense; or that the preamble, the subject-matter, the object, aim, 
policy, and spirit of the whole act should be sought for, and the 
letter of any particular section or sentence made subservient to 
them. . 

It is among the earliest rules of construction, that “ when stat- 
utes are made there are some things which are exempted or 
fore-prized out of the provisions thereof, though not expressly 
mentioned.” Plowd. 13, b. 

When general terms are used, and the statute enumerates the 
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particulars under a videlicet, it shows the intention of the legislator 
to limit the comprehensiveness of the general phraseology to the 
particulars enumerated and those ejusdem generis. Thus we find 
that the whole purview, policy, and aim of this act is to raise a 
revenue from private property; no mode is pointed out whereby 
a tax can be collected from public squares, court-houses, poor 
houses, forts, arsenals, etc. The terms “all other real estate” 
should therefore be construed to mean all other real estate ejus- 
dem generis of that enumerated. I need not repeat the enumera- 
tion to show that every article in it is private property. The prop- 
erty referred to as exempted by law are grave yards, churches, 
charitable and literary corporations, all private property. Things 
in the service of the people or public are never specially men- 
tioned or excepted in any act imposing taxes, because the 
absurdity of such an application of their terms could never be 
anticipated. Can the assessor of Dauphin county demand a 
county, poor, or road tax, on the public buildings at Harrisburg? 
Have the public squares in Philadelphia ever been taxed for 
state, city, or county purposes? Do the county jails and court- 
houses pay taxes for the support of the boroughs within which 
they are situated? Yet these are all included in the comprehen- 
sive term “real estate ;’ but “they are exempted or fore-prized 
from the provisions of the statute by the law of reason,” and 
because it would be absurd to suppose that an act to raise reve- 
nue from private property for public purposes should be con- 
strued to embrace property already dedicated to public use, or 
purchased or paid for by public money. 

The cases of Piper v. Singer, [Serg. and Rawle, 854;] and 
Schuylkill bridge v. Fraily, [13 Serg. and Rawle, 424,] are authori- 
ties to show that these general terms in the tax laws refer only 
to private property—things enumerated—“ et alia similia ;’ and that 
court-houses and bridges are not subjects of taxation, though not 
specially exempted. 

The people of Pennsylvania are also citizens of the United 
States. The government of the United States is no alien here; 
it can not be ignored or treated as a mere corporation. The 
mint, the navy yard, etc., are means to advance the prosperity 
and defend the property and persons of the people of Pennsylva- 
nia, and may truly be called public property. State laws, laying 
taxes on private property for public uses, should not, from mere 
general or vague phraseology, be construed to include the prop- 
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erty of the United States. A state ought not to be presumed to 
intend the excuse of a doubtful right, unless such intention is 
plainly set forth. When an officer claims a right under state 
authority to arrest the armaments or troops of the United States, 
to seize the horses and arms of her officers and soldiers (as in 
this case), he should be sure that he has the authority of the state 
for so doing. 

I am pleased to find that the legislature of Pennsylvania has 
not enumerated either the mint, navy yard, arsenal, forts, or any 
other property held for the public benefit of the United States, 
and has theretore not intimated an intention to authorize her 
officers to interfere with the general government in the exercise 
of its constitutional powers. If it is the will of the people of 
Pennsylvania to insist upon the still doubtful right of taxing the 
few acres of land used by the general government for the public 
benefit, it will be easy for their legislature to express such inten- 
tion in plain language which can not be misunderstood. And, 
when the question of power is fairly raised, it will have to be 
decided. In the meantime, county, city, and township assessors 
and collectors should refrain from making demands which they 
have no clear right to make, and certainly none to enforce, in the 
manner attempted by the respondent in this case. 

The people of Pennsylvania feel that the location of the mint, 
navy yard, etc., within their territory is a benefit, and not a burden. 
A power to tax is a power to destroy. For all that can be gained 
by the exercise of this power, it will hardly be worth while to con- 
test the right or insist on a demand which implies a power, if not 
a wish, to expel these institutions from her borders. Let the 
injunction be made perpetual. By the Court. 


—_— 
we 





IN THE DISTRICT COURT OF ALLEGHENY COUNTY, PENN. 


BEFORE JUDGE LOWRY, 


A. Leecu et AL. v. THE OWNER OF THE STEAMBOAT Miner. 


[FROM THE PITTSBURG TRIBUNE AND EXPRESS.] 


The owners of a towbeat are not liable as common carriers for the safety of the boats and 
their contents, towed by them. 

If the owners of the towboat furnish the fastenings and they break, this is prima facie evi- 
dence of their insufficiency, and the owners are liable for any loss occasioned thereby, 
noless they show that the fastenings broke from some cause other than their own defect. 











Leech et al. v. The Steamboat Miner. 535 


The coal lost by the fault of the defendants, is to be estimated at ‘the value at the place of 
delivery, deducting expenses of sale and delivery there. 

For the boat sunk the damages are the reasonable cost of recovery and repairing the same, 
and of hiring another boat during the time reasonably spent in such recovery and repairs, 
not exceeding, however, the value of the boat. 


Action in the case, for the loss of two boats loaded with coal, 
alleged to have been lost by the carelessness of the defendant, 
who had undertaken to tow them from the mines to the landing at 
Pittsburg. Plea, not guilty. 

March 1, 1848. The cause came on for trial by jury, his 
Honor, Judge Lowrie presiding; when it appeared that while the 
two boats or flats were in tow of the Miner, in the night, they both 
broke loose from their fastenings, went over one of the dams of 
the Monongahela river and sunk. All the coal was lost. The 
flats were afterward recovered, one of them after a good deal of 
delay, and both of them considerably injured. The cause of the 
breaking of the fastenings did not clearly appear; but it was 
proved that they were provided by the towboat, and that this was 
the regular custom of the river. The plaintiffs gave evidence of 
the cost of recovering and repairing the flats, and of the daily cost 
of hiring such boat. Both parties gave evidence as to the care 
and skill exercised. 

Mr. Bell, for plaintiffs; Mr. Kuhn, for defendant. 


Judge Lowrie’s charge to the Jury. 


The owners of a tow-boat are not liable as common carriers, 
for the safety of the boats and their contents which they under- 
take to tow. In the performance of the duty they are bound to 
exercise ordinary care and skill in directing their movements, and 
are liable if the accident arose from want of such care and skill. 

The fastenings were provided by the tow-boat, and it was the 
duty of the defendant to see that they were sufficient for the pur- 
pose, proper for securing the boats towed, under all the ordinary 
risks of the navigator. Their breaking is prima facie evidence of 
their insufficiency, and the defendant is liable, unless he has sat- 
isfied you that they broke by reason of some other cause than 
their own defects. 

If you find for the plaintiffs, they are entitled to have the coal 
estimated by its Pittsburg value, making proper deductions for 
the expenses of sale and delivery there. The Gazette, 1 W. Rob. 
Ad. Rep. 471; Rid. 279; 4 Harr. Dig. 1650. 
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The flats having been recovered, the plaintiffs are entitled, if 
you find in their favor, to be refunded the expenses reasonably 
paid by them in recovering them and having them repaired, and 
the amount it would reasonably cost them to hire such flats dur- 
ing the time properly required to recover and repair them, pro- 
vided that such amount do not exceed the value of the flats when 
they were sunk. The plaintiffs might, after the accident, have 
abandoned the flats and sued for their value. They can not, by 
their own election, to take a different course, increase the amount 
of their recovery. 

Full compensation is the measure of your verdict, and in order 
to this, you are authorized to allow interest on the actual loss. 

Verdict for plaintiffs. 





LUCAS COUNTY, SUPREME COURT, 1851. 


[BEFORE HITCHCOCK, C, J.. AND CALDWELL, J.] 


Timotay L. Mitter v. Bank or Towepo, ET AL. 


Mortgage of a chattel real must be recorded. Notice of chattel mort- 
gage equivalent to filing. 


[REPORTED BY W. BAKER.| 


The bill, answer, and proof showed the following facts. 

On the 25th October, 1848, William Kraus & Co. executed a 
mortgage to C. R. Miller (which was afterwards assigned to com- 
plainant) on a leasehold interest in forty-seven feet of ground in 
Toledo, the lease running ten years, together with the buildings 
erected thereon by the lessee, the mortgagor, to secure a debt of 
$4,000. This mortgage was executed after the form of a real 
estate mortgage and recorded in the record of deeds at the 
recorder’s office. 

On the 10th July, 1849, the Bank of Toledo obtained a mort- 
gage from Kraus & Co., upon the same property to secure a debt 
of $5,000, and filed a copy thereof in the town clerk’s office, 
treating the former mortgage as not filed according to law. The 
bank took possession of the mortgaged property, and the bill was 
filed to foreclose and sell. It was proved that at the time the bank 
took their mortgage, they had full knowledge of the existence of 
the prior mortgage. ' 
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Held, 1. That the mortgage to Miller was an instrument by 
which land was affected and incumbered in law, and came within 
the provisions of the law relating to the recording of deeds and 
other instruments of writing, and was properly recorded in the 
recorder’s office. 

2. The statute relating to mortgages of personal property, re- 
lates only to goods and chattels strictly, not to fixed property, like 
leasehold interests in lands or chattels real. 

3. If it had been strictly a chattel mortgage, the complainant 
would still have the preference, notice of his rights, to the bank, 
being equivalent to a filing of the mortgage. They can not be 
bona fide mortgagees, if they have actual notice of a prior mort- 
gage, at the time of the execution of the mortgage to them. 

Decree for complainant. 

W. Baker, for complainant; Fitch & McBain, for defendant. 





SUPREME COURT OF IOWA, BURLINGTON DISTRICT, 
JUNE TERM, 1851. 


[REPORTED BY W. PENN CLARKE.] 
Joun Wrient v. Wituram Meek et AL. 


Where to a bill in chancery, charging fraud in the rendition of a decree of partition, one of 
the defendants filed a plea in bar, setting forth that the complainant, since the filing of 
the bill, had bargained, sold, and conveyed all his interest and estate in and to the lands 
mentioned in said bill, to other persons (naming them); and the complainant, after the 
filing of said plea, asked leave to file a supplemental bill, admitting the truth of said plea, 
stating that all the grantees but two, for a good consideration, had reconveyed to the com- 
plainant, and praying that the two grantees who had not conveyed, might be made parties 
complainant with the original complainant ; the filing which supplemental bill was refused, 
and the plea allowed in bar of said suit: it was held that the Court erred in refusing to 
allow the supplemental bill to be filed, and in allowing the plea in bar of said suit. 

After the commencement of a suit, a transfer of interest, either involuntarily, by operation 
of law, or voluntarily, will not operate as an unconditional bar to the prosecution of the 
suit. -The alienation of interest only so far affects the suit, as to make it necessary to 
make the assignee a party; and if this is not done within a reasonable time, the suit will 
be dismissed. 

A‘ple# in chancery should never be allowed as a bar, if it depends for its basis upon facts 
Which have transpired since the filing of the bill. 

The proper way to bring assignees before the court, and make them parties to a suit already 
pending, is by filing a supplemental bill. Such a bill may be filed by the assignees them- 
selves, or by other parties interested in the suit. 


Vor. Ill. nw. s. No. 12. 65 
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There is no statute in Iowa against champerty and maintenance, nor is it necessary to adopt 
here the English law on those subjects. 


Appeal from Lee county.—Opinion by Kinney Judge. 


Joun Wricnt filed a bill in chancery against Meek and others, 
charging fraud in the rendition of a decree in partition, and stat- 
ing among other things that he had a good and valid title regu- 
larly derived from the Half Breeds of the Sac and Fox Indians, 
to a portion of the land decreed and partitioned to others. A 
demurrer was interposed and sustained to this bill in the District 
Court. This court having reversed the decision sustaining the 
demurrer, and the cause having been remanded for further pro- 
ceedings, Edward Kilbourne, one of the defendants, filed the 
following plea: 

“This defendant, by protestation, not confessing or acknowl- 
edging all or any of the matters and things in the said complain- 
ants’ bill of complaint, mentioned and contained, to be true, in 
such sort, manner and form as the same are therein set forth and 
alleged, for plea to said bill says: that since the filing of said 
bill, that is to say, on the 22d day of February, 1847, the said 
complainant in consideration of the sum of $100, and of natural 
love and affection, by a certain deed of conveyance of that date, 
signed and sealed by the said complainant, together with Nancy 
Wright his wife, a copy of which is ready to be produced to this 
honorable court, did bargain, sell, and confirm unto James Wright, 
Alexander M. Wright, Ferguson Wright, Mitchel D. Wright, Jo- 
seph T. Wright, Campbell Wright, and Matthew W. Wright, and 
their heirs and assigns forever, all his interest and estate in and 
to the land mentioned in the said bill. Therefore this defendant 
pleads the said conveyance in bar of the said bill and demands 
the judgment of this honorable court, whether he shall be com- 
pelled to answer the same.” 

This plea was allowed by the court to be a good and sufficient 
plea in bar of said suit. From this decision the complainant 
appealed. To supply a diminution of record which was sug- 
gested in this court, the following agreement was entered into by 
the counsel of the respective parties : 


It is agreed, “ That after the plea filed by the said Edward Kil- 
bourne was allowed as a good and sufficient bar, the complainant 
prayed the court below for leave to file a supplemental and 
amended bill, setting forth that John Wright conveyed all his 
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interest in the land described in his original bill, as alleged in the 
plea of the said Edward Kilbourne, and that said conveyance was 
made for no other consideration than love and affection, and for 
the purpose of settling said land upon the said grantees, his chil- 
dren. That James Wright, Alexander M. Wright, Matthew W. 
Wright, Joseph T. Wright, and Campbell Wright, a part of his 
said grantees, on the 16th day of March, A. D. 1850, reconveyed 
for a good consideration, to him the said John Wright, for the 
purpose of enabling him the said John to carry on this suit, and 
that Ferguson and Mitchell D. Wright, two of his said grantees, 
had not reconveyed the interest acquired from said John, and 
praying that Ferguson and Mitchell D. Wright be made parties 
complainant with said John, by virtue of their said interest in 
said land. That the court refused to allow such supplemental 
and amended bill to be filed, upon the ground that the reconvey- 
ance made to complainant, John Wright, by a portion of his said 
grantees, would be no defense or answer to the matters set up by 
said plea: and, secondly, that said Ferguson and Mitchell D. 
Wright could not become parties complainant by reason of any 
thing in the proposed supplemental and amended bill averred 
and set forth. The facts contained in this agreement form an 
important part of the record in this case. 

The first question presented by this record is: was the plea 
properly allowed by the court as a plea in bar? Although the 
court erred in not permitting the assignees who had not recon- 
veyed, to be made parties complainant, yet as the plea alleged 
an entire alienation of interest pendente lite, and it remaining un- 
answered, we were inclined to the opinion that the court were 
right in allowing it as a bar, not on the ground of champerty 
which we will hereafter notice, but because there was not any per- 
son who had any interest to prosecute the suit. But on a careful 
and attentive examination of all the authorities at all analagous 
to the case under consideration, we are satisfied that a transfer of 
interest either involuntarily, by operation of law, or voluntarily, 
would not operate as an unconditional bar to the prosecution of 
the suit. We have not been able, after much research, to find a 
single case where, on an alienation of interest pendente lite, either 
voluntary or involuntary, a plea in bar in chancery on that ac- 
count has been allowed as a good plea. The most numerous 
class of cases of transfer of interest during pendency of suit, is 
those by operation of law in cases of bankruptcy. Although 
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there is a distinction drawn by some of the elementary writers, 
and also by the courts, between this class of cases and that of 
voluntary alienation, yet the principle involved in the two is the 
same, and the rule applicable to the one is alike applicable to the 
other. In the former the alienation of interest by operation of 
law, is as perfect and complete as in the latter. The assignee 
in bankruptcy occupies the same position to the bankrupt and 
adverse party, that the assignee under a voluntary transfer of 
interest does to the assignor and the defendants. We do not find 
any authority which goes so far as to regard the alienation as a 
bar, but rather as affecting the suit so as to make it necessary for 
the assignee to be made party; and if this is not done within a 
reasonable time the suit will be dismissed. 

The case of Massey v. Gilleland, 1 Paige Chy. R. 644, was a 
case where the complainants became insolvent pending the suit, 
and assigned all their interest therein to a third person, and the 
suit was continued for the benefit of such third person ; the Chan- 
cellor upon application required that the complainants or as- 
signees should give security for costs to the defendant within a 
certain time, or the bill would be dismissed. True, the assignment 
in this case was not pleaded, but it was presented to the court by 
petition with a prayer for security for costs. If such transfer of 
interest operated absolutely as a bar, we think the learned Chan- 
cellor would have given an intimation of it in his opinion. The 
case of Williams v. Kinder, 4 Vesey, 386, we think fully sustains 
the view we have taken of this question. By a former decree the 
cause was referred to a master to take certain accounts. Before 
the accounts were gone through the plaintiff took the benefit of 
the insolvent act, and assignees were appointed, to whom his 
estate and effects were assigned by the Clerk of the Peace, in 
whom his property first vested under the act. 

A motion was made on the part of the defendants to stay 
proceedings until a supplemental bill should be filed by the as- 
signees. This was resisted on the ground that the case could go 
on by the assignees giving security for costs. The Lord Chan- 
cellor deciding this question, draws a very sensible distinction 
between cases at law, where the plaintiff becomes bankrupt, and 
cases in chancery, and decides that in the former the cause will] 
proceed on giving security for costs; but that in the latter the 
assignees must file a bill. He adds that there is no other way 
for them to come into the court. If a plaintiff at law becomes 
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bankrupt, the defendant can loose nothing but his costs. There 
can be no judgment against the plaintiff but the costs. In that 
case, therefore, if there are further proceedings, all that is neces- 
sary is to get security for costs. But in this court more is neces- 
sary. A plaintiff in equity may have a decree against him for an 
account and to pay the balance. “I must have therefore,” he 
says, “ before me in a cause in equity a substantive plaintiff who 
may abide such decree as may be made.” It will be recollected 
that in the case of Massey v. Gilleland, the only question was 
upon the complainant or assignee giving security for costs, and 
the question whether the assignee should be made a party did 
not arise. The defendant was satisfied with security for costs. 
But it is worthy of remark that in neither of these cases does it 
appear to have occurred to the counsel, or'the court, that the 
voluntary assignment after insolvency in the one case, or the 
assignment by operation of law in the other, would operate as a 
bar to the suit. But in the case of De Merickwitz v. Udney, 16 
Vesey, 466, the question was directly decided upon a plea in bar. 
A bill for specific performance was filed. The defendant pleaded 
that by an act of Parliament, 49 George III, for the relief of insol- 
vent debtors, it was enacted that any person who on the first of 
February, 1809, was charged in person for any debt which did 
not in the whole amount to a greater sum than £2,000, should be 
discharged, and that all the estate, right, title, and interest and 
trust of such debtor, in real and personal estate, should be vested 
in the Clerk of the Peace. The plea contains the usual aver- 
ments that the plaintiff was discharged under the act, etc., that 
all his real and personal property became vested in the Clerk of 
the Peace, and remained in him, and concludes by pleading the 
act in bar. 

In this case the complainant obtained relief of the insolvent act 
after filing his bill pendente lite. The bill prayed for a specific 
performance by which the complainant was to come into posses- 
sion of valuable real estate. The act unconditionally divested 
him of all his interest in all his real and personal estate and 
invested it in the Clerk of the Peace. (A voluntary assignment 
could not be more complete.) The act was pleaded in bar; and 
Lord Chancellor Elden, in delivering his opinion, says: “ The de- 
fendant could not get over the fact that these circumstances did 
not exist when the bill was filed, and the consequence is that the 
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assignee under the act, Clerk of the Peace or assignee, must come 
in by supplemental suit. 

The plea was accordingly overruled. This is the only adjudi- 
cated case we have been able to find in point; and indeed the 
only one which has fallen under our notice where a transfer of 
interest pendente lite, either by operation of law or voluntary, has 
afforded matter for a pleain bar. The Lord Chancellor overrules 
the plea on the ground that the circumstances did not exist at the 
time the bill was filed, and consequently the matter contained in 
the plea having transpired since the filing of the bill, it would not 
operate asa bar. We think that it may be safely asserted as a 
correct rule, that a plea in chancery should never be allowed as 
a bar if it depends for its basis upon facts which have transpired 
since the filing of the bill. Pleas in bar are not necessarily pred- 
icated upon matter recorded, or as of record, in a court of equity, 
or any other court, but may be founded on matters in pais ; but 
such matters must have an existence before the filing of the bill, 
in order to make them available by plea in bar. These may be 
a stated account, an award, a release, a will, or conveyance, etc. 

Having shown from the authorities that a transfer of interest 
pendente lite, either by operation of law or voluntary, will not bar 
the suit, and therefore should not be pleaded as such, we will 
now consider the effect of such transfer, and the remedy of the 
party affected by it. The great leading American case on this 
subject, is that of Sedgwick v. Cleaveland, 7 Paige, 287. A judg- 
ment creditor’s bill had been filed against Sedgwick, the com- 
plainant in this suit, before the Vice Chancellor, at the suit of 
Thomas and Card, and an order for the appointment of a receiver 
had been made in that suit, under which the complainant, Sedg- 
wick, made a general assignment of all his property, effects, and 
things in action, both legal and equitable, to the receiver in the 
suit before the Vice Chancellor. The counsel for Cleveland de- 
nied the right of the complainant to proceed in the suit. 

Chancellor Walworth in his opinion says: “If this had been a 
case of an assignment by the complainant under the insolvent 
act, there could have been no possible doubt that the suit had 
abated, or rather that it had become so defective that the com- 
plainant could not proceed any farther in his own name against 
the defendant, if the latter had thought proper to raise the objec- 
tion. The court requires the real parties in interest to bring the 
suit, except in certain cases when the complainant represents the 
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rights of those for whom the suit is brought, both legally and 
equitably, as in the case of executors, or trustees, or assignees 
under the insolvent acts. And when the sole complainant who 
originally brought the suit in his own name, and not auter droit, 
is discharged under the insolvent acts, and makes an assignment 
of his property for the benefit of his creditors, the assignee must 
be made a party before the suit can be further proceeded in. 
Williams v. Kinder, 4 Vesey R. 387. The proper course for the 
defendant in such a case if he wish to have the suit proceeded in, 
or put an end to, is to apply to the court for an order that the 
assignee file a supplemental bill, in the nature of a bill of revivor, 
within such time as shall be prescribed by the court for that pur- 
pose, or that the complainants’ bill be dismissed; and notice of 
such application should be served on the assignee as well as 
upon the complainants in the original suit: Porter v. Cox, 5 Mad. 
R. 80. In the case of Yare v. Young, 9 Wend. R. 649, the prin- 
ciple that the suit becomes defective in such a case and can not 
be proceeded in, if objected to by the defendant, until the as- 
signees are brought before the court, is distinctly recognized. It 
is proper also to remark that in case of an assignment under the 
bankrupt or insolvent act, the suit is not strictly abated even as 
to the complainant; but it merely becomes so defective that he 
can not proceed therein until the assignee is brought before the 
court: and the assignee becomes so far the legal and equitable 
representative of the rights of the complainant, that upon a new 
and supplemental bill, in the nature of a bill of revivor and sup- 
plement, being filed by the assignee to continue the proceedings 
in his own name, it is not necessary to make the former complain- 
ant a party thereto, which would be necessary in case of an 
assignment of only a part of the interest of the complainant in 
the subject-matter of the suit.” 

The learned Chancellor further says, “that where a party who 
has assigned the whole or. a part of his interest in the subject- 
matter of the suit attempts to take any active proceedings therein, 
the adverse party may object to such proceedings on the ground 
that the suit has become abated, or defective as to such assignor, 
so that the same can not be proceeded in until the assignee is 
made a party.” The Chancellor here speaks of voluntary assign- 
ments, the effect of which is to render the suit so defective that 
it can not proceed in the name of the assignor, and unless the 
assignee is, within a reasonable time, made a party, the suit will 
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abate. The suit does not necessarily abate by reason of the 
assignment; the adverse party may take some step in the pro- 
ceedings after becoming acquainted with the fact which will 
amount to a legal waiver of his right to urge the objection. If 
the objection be taken at the proper time, the assignee may be 
made party by filing the proper bill. In support of this doctrine, 
vide Story’s Eq. Pl. sec. 349; Mit. Ch. Pl. 64. Copious reference 
might be made to Mitford and Story, showing that in case ot 
assignment the suit does not necessarily abate, but may continue 
by making the assignee a party. We think, however, the above 
to be sufficiently conclusive on this point. The next question is, 
in what manner should the assignee be made party? If by the 
assignment the suit abates, it follows that the assignees, in order 
to avail themselves of any benefit obtained by the transfer, must 
file a bill of revivor. But if the converse of this be true, as we 
have shown, and the suit does not abate, a bill of revivor is not 
only unnecessary, but improper. The object of the bill is merely 
to bring new parties before the court; and if, as we have shown, 
the suit is affected only by the alienation of interest which oper- 
ates alone upon the parties, and not the subject-matter of the 
suit, these new parties should stand in the same relation to the 
adverse party, as did the complainant before the transfer. Deas 
v. Thorne, 3 John. R. 551. 

A bill filed by the assignees for this object, it is true, is in one 
respect, an original bill; original as being filed by new parties, 
but its nature is entirely supplemental, and is therefore frequently 
called in the books, an original bill, in the nature of a supple- 
mental bill. 

Thus, in the note to sec. 349, Story’s Eq. Pl., it is said, whether 
a suit in equity is abated by the bankruptcy of the plaintiff, as 
well as defective, has been a matter of doubt. But it seems now 
thought, that the weight of authority is, that it is defective merely, 
and that the assignees may be brought forward by supplemental 
bill. See Cooper Eq. Pl. 76, 77, Metf. Eq. Pl. 65, and notes. 
Lord Redesdale’s language is: “If a commission of bankruptcy 
issue against any party to a suit, or he is discharged as an insol- 
vent debtor, his interest in the subject is, unless he is a mere 
trustee, generally transferred to his assignees, and to bring them 
before the court, a supplemental bill is necessary.” Lord Redes- 
dale, however, in the same note, holds to a doctrine that was 
relied upon in the argument; but it will be seen that he is speak- 
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ing of the determination of the interest of the plaintiff or defendant 
and the property becoming vested in another person who does 
not claim under him; as in the case of an ecclesiastical person 
succeeding to a benefice, or a remainderman in a settlement be- 
coming entitled upon the death of a prior tenant, under the same 
settlement. In such case the suit can not be continued by bill of 
revivor, nor its defects supplied by supplemental bill. This is not 
at all applicable to the case before us, as in this case the as- 
signees claim under the complainant, John Wright, and the illus- 
tration given by his lordship, shows the application he intended 
to make of his proposition. We have thus far treated this case as 
though no reconveyance had been made by any of the grantees. 
That reconveyance, we think, clothes the case in a new and differ- 
ent garb, and although there may be apparently some confusion 
in the books in relation to the proper bill, by which the assignees, 
when the interest remains alienated, shall be made parties; still 
when ‘a part only of the interest is transferred, we think there 
can be no doubt as to the proper course to bring in the assignees. © 
By the agreement it appears that five, out of the seven of the 
grantees, reconveyed to the complainant, for the purpose of 
enabling him to carry on the suit. This we think they had a 
right todo. We can not see any impropriety in this. The effect 
was to restore the complainant to the same position, so far as 
they were concerned, which he occupied before the assignment. 

The case then stands thus: At the time the objection was 
made, the complainant owned five-sevenths, and the assignees, 
Ferguson and Mitchell D. Wright, two-sevenths. The complain- 
ant is, by his voluntary act, divested of a part of his interest. He 
is still a substantive complainant. 

If the view we have taken in relation to the reconveyance be 
correct, there is no doubt about the right of Ferguson and Mitchell 
D. Wright to be made parties by the supplemental bill. Even if 
there had not been a reconveyance, we think from the authorities, 
it is quite as clear that they would have a right to file an original 
bill in the nature of a supplemental bill, by which they could se- 
cure to themselves all the advantages and benefits which had 
accrued to the complainant anterior to the assignment. 

Only one question remains to be noticed. It was contended in 
the argument, with much apparent confidence, by the counsel for 
the defendants in error, that the assignment of the complainant 
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savored of champerty and maintenance, which are forbidden by 
law. 

In this country there is very little or no necessity for enforcing 
the doctrine of champerty or maintenance. The causes which 
gave rise to the law, do not here exist, and according to the an- 
cient maxim, when the reason for the law ceases, the law itself 
ceases. 

The English doctrine of maintenance arose from causes pecu- 
liar to the state of society in which it was established. The great 
reason for the suppression of champerty and maintenance, was 
the apprehension that justice itself was endangered by their prac- 
tices. Blackstone, 4 Com. 138, speaks of this offense as pervert- 
ing the privileges of the law into an engine of oppression. In the 
case of Slywright and Page, 1 Leon, 167, it was said by the whole 
court of Common Pleas, that the meaning of the statute of the 33 
H. VIII, concerningmaintenance, was to “repress the practices of 
many, who, when they thought they had title or right to any land, 
for the furtherance of their pretended right, conveyed their inter- 
est or some part thereof, to great persons, and with their counte- 
nance did oppress the possessors.” The power of great men to 
whom rights of action were transferred in order to obtain support 
and favor in suits brought to assert these rights, the confederacies 
which were thus formed, and the oppressions which followed from 
the influence of great men, in such cases are themes of complaint, 
in the early books of the English law. While the power of nobles 
and great men was felt in the administration of justice, these 
practices seem to have produced real and great evils. 

In that state of things, instead of invigorating and purifying the 
administration of justice, as the direct remedy for such evils, the 
laws concerning champetry and maintenance were established as 
penal regulations, intended to operate. upon the parties to these 
transactions. 

“It was a principle of the common-law, that a right of action 
could not be transferred by him, who had the right, to another. 
When we seek the reason of this rule, we find it in the motive 
already mentioned, an apprehension that justice would fail, and 
oppression would follow, if right of action might be assigned.” 
“ Nothing,’ says Coke (Co. Lit. 114), “in action entry or reéntry 
can be granted over, for so under color thereof pretended titles 
might be granted to great men, whereby, right might be trodden 
down and the weak oppressed.” This doctrine, it will be seen, 
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has grown out of the inequality of society in England. The rich, 
the great, and the noble, should not come in with their wealth 
and influence and maintain suits by which the weak and poor 
could be oppressed. In modern times the doctrine has to a great 
extent yielded, and the evils under a pure and firm administra- 
tion of justice are little felt. Champerty and maintenance, are 
now seldom mentioned as occuring in fact, or as producing any 
considerable mischief. 

In this country with wise and wholesome laws, enjoying as we 
do, a political and social equality which never can exist under 
the institutions of England; with the administration of justice, 
alike accessible to the poor and the rich; where oppression, such 
as gives rise to the doctrines of maintenance and champerty in 
England, can not exist, it is almost impossible to conceive how a 
case of champerty or maintenance can occur. It is a part of our 
judicial policy not to shut out suitors, or close the temple of jus- 
tice against those who resort thither for an adjustment of their 
legal rights. Neither should litigation be incited, or improperly 
and unlawfully encouraged, so as to amount to oppression. 

To check and prevent this, our statutes, in relation to malicious 
prosecutions and limitations of actions, have been passed. We 
have no statute in this state against champerty and maintenance 
as they have in New York, and some other states of the Union ; 
neither do we see any necessity for adopting the English law on 
this subject. The state of society which produced them, and the 
evils which they were intended to remedy, do not exist here. To 
transfer the right of action, or to maintain the suit of another 
without having any direct or contingent interest in it, will not 
necessarily produce mischief or oppression in this country. It 
may, on the other hand, in particular cases, have a tendency to 
secure rights and promote the ends of justice. 

But if this were not so, and the doctrine of maintenance pre- 
vailed here, still the maintenance of the suit of the complainant, 
Wright, by his sons, would not be obnoxious to the law. “When 
there is consanguinity or affinity between the suitor and him who 
gives aid to the suit, the voice of nature, and the language of the 
law, equally declare that such assistance is not unlawful main- 
tenance.” Thallhimer v Brinkerhoff, 3 Cow. 623. In this case 
the learned Chancellor has given an elaborate and able opinion 
upon this subject, in which the doctrine is, we think, viewed in its 
proper light. 
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The points raised and argued in this case, being somewhat 
new, and at first sight a litthe embarrassing, and the case being 
one of great importance, we have examined the questions at 
greater length than we might otherwise have considered nec- 
essary. 

The judgment of the District Court allowing the plea of Ed- 
ward Kilbourne, as a bar to the suit, and refusing to permit 
Ferguson Wright and Mitchell D. Wright to be made parties by 
supplemental bill, is therefore reversed, and the cause remanded 
for further proceedings not inconsistent with this opinion. 





COURT OF COMMON PLEAS, FOR HAMILTON COUNTY, OHIO. 


BEFORE THE HON, ROBERT B. WARDEN, PRESIDENT JUDGE. 


Frances Wricut D’Arusmont v. Wuui1am PaiqueraL D’ Arusmont, 
AND OTHERS. 


Divorce—Alimony—Conflict of Laws—French Code— Allowance pen- 
dente lite. 


T. Waxxer and W. Y. Guoxson, appeared for the complainant. 
M. H. Tixpen, for the respondents. 


This was a motion made for an allowance during the pendency 
of a suit in chancery, to enable the complainant to carry on the 
suit, and at the same time have a comfortable subsistence; and 
also, for an injunction and receiver. 

At the time of filing this bill the complainant was a married 
woman, whose domicil was in Tennessee. She has since been 
divorced by a decree of the proper court of that state, as is shown 
by her supplemental bill, on the ground of abandonment by her 
husband, and gross neglect of duty. 

In her original bill, she claimed the interference of this court, 
as a court of equity, on the following grounds : 

There was a large property (some $80,000 or more) situated in 
this county, which her husband had settled in trust, without her 
previous knowledge or consent; which property was all originally 
hers, or the avails of what was originally hers; but which had 
passed into the name of her husband, before creating the trust. 
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This property consists of loans on bond and mortgage, and of real 
estate purchased in foreclosing mortgages. 

Being a resident of Tennessee, she could not seek her divorce 
here; and she was advised, that a decree of divorce and alimony 
there could only affect property there situated. 

Therefore, to prevent the property here from being placed fur- 
ther beyond her reach than it already was, and to make it amen- 
able to such rights as she might establish, notwithstanding the 
trust created by her husband, she filed this bill, claiming this 
property, or some part thereof, as equitably hers, and praying for 
an injunction, receiver, and general relief. 

In support of this claim, she alleges that the parties were mar- 
ried in France, in 1831, under the Freneh law, by a French officer, 
in the presence of French witnesses (of whom General La Fay- 
ette was one), and with reference to a French domicil ; wherefore 
her proprietary rights are to be determined by the French law, 
although there was no antenuptial contract, inasmuch as all the 
property, wherever situated, came from her, he never having 
brought to the marriage, or since earned, a single dollar; al- 
though, from her confidence in his honor, she allowed him to 
change the investments to his own name. 

She further alleges, that in 1847, her husband, and their daugh- 
ter, without any just cause, abandoned her in Paris, came to this 
country, arranged a settlement of the property here in trust, with- 
out her previous knowledge or consent, and have ever since lived 
separate from her, and refused all intercourse with her. 

That in order to coerce her to execute certain deeds of settle- 
ment: first, of an estate in Dundee, Scotland, inherited after her 
marriage ; and, secondly, of an estate in Tennessee, known as 
the Nashoba estate, purchased by her before her marriage, and 
still standing in her name—the deed of trust made her execution 
of these deeds of settlement a condition of receiving any benefit 
under the deed of trust, and that under this coercion, and in 
misapprehension of her legal rights, she executed the required 
conveyances. 

That the deed of the Tennessee property is not duly executed 
according to the laws of Tennessee ; and has not been recorded 
there, but remains in her possession, subject to the order of the 
court. 

That she is now in a condition of almost utter destitution, al- 
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though the entire estate, here and elsewhere, is ample to support 
all, being not worth less than $150,000. 

That if her rights are not to be governed by the law of France, 
she is entitled to relief under the law of Ohio, and to be restored 
to some part, or all of the property which she brought to the 
marriage. 

The bill does not call for an answer under oath, but an oath is 
volunteered. The case is not ready for final hearing, but affida- 
vits have been filed by the complainant in support of some of her 
principal allegations. And the main question for the court now 
was, whether an allowance shall be ordered for counsel fees and 
subsistence, until a final hearing. 

The motion for a receiver was waived; and an injunction, to 
the extent asked, was not resisted. The only question, therefore, 
was as to the allowance pendente lite. 

And on this question, the rule was claimed to be this: 

Whenever a married woman has probable cause to litigate 
with her husband, as to property in contest between them, and 
has not the means of supporting herself in the meantime, and 
carrying on the litigation, a court of equity will order an allow- 
ance to be made to her, out of the contested fund, for both these 
purposes. 

The reason is, the necessity of the case. She can not sue in 
forma pauperis ; and without such allowance she can not have her 
rights judicially investigated. 

Unless, then, upon the present showing, the court is satisfied, 
beyond any reasonable doubt, that the complainant has not even 
a probable claim to relief in equity, an order will be made for the 
allowance now moved for. The case of Snyder v. Snyder, 3 Bar- 
bour’s 8. C. Rep. 624, lays down the rule in as bread terms as 
this. : 

In support of complainant’s claim her counsel took the follow- 
ing positions : 

1. This was a French marriage. 

It was solemnized in Paris, before the French constituted au- 
thorities, and according to their forms, which could not have been 
done, unless one at least of the parties had his domicil there. 
(See Code Nap. art. 63 and 165.) It was the husband’s domicil of 
origin, and if he ever acquired a domicil in the United States he 
lost it when he went to France before the marriage. A vague 
intention to return to the United States without reference to any 
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specific time or place of sojourn, would not affect the French 
domicil. But the act of marriage states that both parties were 
domiciliated there, and this is conclusive. 

Hence, the rights of the parties are to be determined by the 
law of France. 

The property in possession of the parties at the time of mar- 
riage could only be affected by express contract, or by operation 
of law. If affected by neither, the rights remained the same as 
before; if affected by either, then the contract or the law would 
show the nature and extent of the change of the right of property; 
and in any controversy as to that right, the contract or the law, as 
the case may be, must govern. Now, a removal of the persons 
or property to another jurisdiction could not change rights of 
property thus vested. As to property afterwards acquired in a 
new residence, it may be different; the law of the jurisdiction in 
which it is acquired may govern that, and the distinction has ac- 
cordingly been taken. But in this case, we contend there has 
been no such change of residence, or at any rate no new acquisi- 
tion of property. (See Meig’s Rep. 342; Meig’s Rep. 620; Story’s 
Confl. Laws, § 48, 148—189, 191; 8 Paige, 261-5; 7 B. Monroe, 
133; 4 Barbour’s S. C. Rep. 295; 4 Barbour’s 8S. C. Rep. 504, 
518; 1 Woodb. and Minot, 7; 19 Maine, 293, 301 ; 3 Ves. 199, note ; 
8 Cranch, 258, 3835; 3 Wheaton, 14; 5 Metcalf. 588; 1 Metcalf. 
250.) 

3. Under the French law, where there was no contract as to 
property, on a dissolution of the marriage (although there can 
now be no divorce, so as to enable the parties to marry again), 
the wife is entitled to be restored to all her property, or at least to 
half. (See Code Napoleon, art. 1387, 1393, 1400—1496 ; Story’s 
Confl. Laws, § 130.) 

4. This court will give full effect to the divorce in Tennessee, 
as much as if it had been granted in this state, and the decree 
will be conclusive of the facts found. (See 7 Ohio Pt. 2, 238; 10 
Ohio, 27; 2 Blackford, 407; Page on Divorce, 356.) 

5. There can be no doubt of the jurisdiction of this court, to 
carry out the law of France as nearly as may: be. (See 8 Paige, 
261, 270 ; 3 Johns. Chy. Rep. 190, 211; 6 Barbour’s 8S. C. 498; 7 
Barbour’s 8. C. 226; 2 Sandford’s Chy. 33.) 

6. But without reference to the French law, this court can grant 
relief, in the shape of alimony under the Ohio Statutes. (See 
Swan’s Stat. 294, § 7; 44 Ohio L. 115.) For although a previous 
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residence is necessary in applying for a divorce, it is not, in ap- 
plying for alimony. 

7. There is also a general chancery jurisdiction in such cases, 
independent of that conferred by statute. (See 1 Smedes and 
Marsh. Chy. 51, 65; 4 Hen. and Munf. 507; 4 Randolph, 662; 2 
B. Monroe, 142; 3 Dana, 28; 4 Barbour’s 8. C. Rep. 297; 1 
Johns. Chy. Rep. 364.) 

8. In order to decree alimony, pendente lite, it is only necessary 
to present a probable case, one deserving of investigation. (1 
Johns. Chy. 109; 1 Johns. Chy. 364; 1 Barbour, S. C. 430; 8 B. 
Monroe, 496; 2 B. Monroe, 145; 3 Barbour’s S. C. Rep. 624.) 

9. As to the deed of trust of September 17, 1847, it is void be- 
cause executed with a view to a separation. (See Code Napo- 
leon, art. 1443; 7 Yerger, 283; 7 B. Munroe, 133; 4 Dana, 141; 
4 Johns. Chy. Rep. 501; 4 Paige, 516; 5 Paige, 509.) 

10. The two deeds of the Dundee property and of the Nashoba 
property, are void because procured by coercion, and under a 
misapprehension of legal rights. (See 11 Ohio, 480, 488; 2 Bar- 
bour, Chy. 500; 9 Connect. 114; 7 Paige, 137; 4 Ohio, 358, 365.) 

11. The deed of the Nashaba property is also void, on account 
of defective execution. It has no seal or acknowledgment ac- 
cording to the law of Tennessee. (1 Yerger, 429.) 

12. This deed is alse rightfully withheld by complainant in self 
defense. But she has now placed it in the custody of the court, 
and subject to the final decree in this case. 


Counsel for respondents took the following positions : 


1. Authorities cited against the motion for injunction and re- 
ceiver. 5 Daniels Ch. Pr. 407, 408, 410, 427, 429; 1 Smith Ch. 
Pr. 560, 595, 628, 629; 2 Story’s Eq. Jurisp. sec. 907, 908; King 
v. King, 6 Vesey, 172; Leadworth v. Edwards, 8 Vesey, 45; Knight 
v. Duplesir, 1 Vesey, 324; Harding v. Glenn, 18 Vesey, 281; 
Howard v. Papera, 1 Madd. R. 142. 

2. Allowance. The defendants contended that an allowance 
could not be made, either, 1. As alimony; or, 2. As an exercise 
of chancery jurisdiction. 

I. Alimony. The defendants contended that an allowance of 
alimony was the enforcement of the merely conjugal, personal 
rights and duties of the married parties, and that the case, so far 
as their object was concerned, should be considered and decided 
as a distinct case, wholly independent of that made by the bill, 


D’ Arusmont v. D’ Arusmont and others. 553 


addressed to the court as a court of chancery: and that the court 
could not decree alimony now or at the hearing. 

First. Because the court had no jurisdiction; in support of 
which, the following reasons and authorities were adduced: 

1. The petitioner had not acquired a year’s residence as re- 
quired by statute: and it was argued that there was no difference 
between a petition for divorce, and a petition for alimony alone. 
Story on the Conf. of Laws, sec. 200, 203, 204, 214, 215, 216, 
217, 218, 226, 230. Swan’s Statutes, p. 294, sec. 7; McCarily v. 
Decain, 2 Russ. & Mylne, 614, 620; Maguire v. Maguire, 7 Dana, 
186; Person v. Person, 2 Russ. & Mylne, 614; Jackson v. Jackson, 
1 Johns. R. 481; Piatt v. Piatt, 9 O. R. 37. 

2. The petitioner, pending the proceedings here, had obtained 
a decree of divorce a vinculo matrimonii in Tennessee; and was 
not now a wife, so as to be entitled, on principle or authority, to 
apply for alimony. And it was contended that the defense to 
these proceedings furnished by that decree, operating like a de- 
fense by way of plea puis darein continuance at law, was equally 
conclusive under our statute, and upon general principle. Piatt 
v. Piatt, 9 Ohio Rep. 37; Cooper v. Cooper, Part 2, Ohio Rep. vol. 
7, p. 288; Cooke v. Cooke, 1 Barb. Ch. R. 689; Meehan v. Meehan, 
2 Barb. Sup. Ct. R. 377; Dean v. Richmond, 5 Pick. 461; and 
citing also, 4 Metcalf Mass. R. 303; 4 Rawle R. (Penn.) 182; 2 
Serg. & Rawle, 491; 4 Mass. R. 99; 2 Knapp. R. 226; 1 Blackf. 
(Ind.) R. 364; 2 Vesey, jr., 365; 1 Smedes & Marsh. Ch. R. 
(Miss.) 51. 

But if the court should be of opinion that it had jurisdiction, 
then it was contended that a case was not made for its exercise. 

1. Because the petitioner appeared to have the means of sup- 
port independently of the husband. This point was argued on 
the evidence and the following authorities: Worden v. Worden, 
3 Edw. N. Y. Ch. R. 387; Logan v. Logan, 2 B. Mon. 149; Butler 
v. Builer, 4 Litt. 205; Bartlett v. Bartlett, 4 Porter’s R. 387. 

2. Because the separation of the parties was by the act of the 
petitioner; and it did not appear, and was denied that she was 
abandoned by her husband, and it was denied also that the de- 
cree in Tennessee was evidence to prove an abandonment. Fin- 
ley v. Finley, 9 Dana R. 52; Butler v. Butler, 4 Litt. 205. 

3. Because, as the sole object of the suit was alimony, it was 
the duty of the court to inquire whether the petitioner could 


obtain a decree at the hearing, and to refuse an allowance if she 
Vor. III. wn. s. No. 12. 67 
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was the party in fault; although it was admitted that if she were 
seeking a divorce also, the allowance might, in the exercise of 
the discretion of the court, be made, even if it seemed probable 
that she would fail at the hearing. And it was contended that, 
in point of fact, she was the party in fault. issell v. Bissell, 1 
Barb. Sup. Ct. Rep. 430; 1 Barb. 8. C. R. 64; 3 ib. 624; 9 Dana, 
52; 7 B. Mon. 424; 8 B. Mon. 124. 

Second. It was claimed that the court, as a court of chancery, 
could not allow alimony in any case. 

1. The grant of express power to allow alimony in certain 
cases, is a prohibition against the exercise of the same power in 
other cases; and if any impediment exists to its exercise under 
the statute, that obstacle can not be removed by supposing the 
case merely to appertain to the chancery jurisdiction of the court. 

2. Alimony is not a subject of chancery jurisdiction. Olin v. 
Hungerford, 10 Ohio Rep. 270; 1 Story Eq. Jurisp. sec. 1422, 
1423; 2 Chitty Gen. Pr. 435, 462; 1 Fonb. Eq. book 1, chap. 2, 
sec. 6, p. 98; 1 Bl. Com. 441; Prather v. Prather, 4 Dessaussure 
R. 33; Julieneaux v. Julieneauz, 2 ib. 45. 

3. Considering the case apart from the demands of the peti- 
tioner as wife, and as involving only her rights as the claimant of 
the property in controversy, it was denied by the defendant that 
the court had any power, pendente lite, to order money to be paid 
to one of the adverse parties by the other. And if this could be 
done in any case, it could only be properly done while the rela- 
tion of husband and wife subsisted between the parties, and in a 
case in which the court should at the same time pronounce upon 
the rights of the parties. It was denied that the complainant had 
any claim to relief in a court of equity; and the argument, on 
this part of the case, consisted in a reply to the grounds taken by 
the counsel for the petitioner, which was as follows: 

I. It was claimed by the counsel for the complainant that the 
case should be governed by the French law; and that by that 
she was entitled on a dissolution of the marriage to a restoration 
of all the property owned by her at the time of the marriage. To 
which the defendants answered ; 

1. That the trust deed of September 17, 1847, was, so far 
as the daughter was concerned, a proper and valid exercise, un- 
der the French law, of the administrative powers of the husband. 

2. That under that law, the property of the community 
could not be divided, until the community should by some means 
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be lawfully dissolved, and that such dissolution had not taken 
place. That the divorce in Tennessee did not work a dissolution, 
because, when the marriage was celebrated, the laws of France 
did not authorize a divorce: that the cause for which that divorce 
was professedly pronounced, was not such as would lead to a 
judicial separation of persons under the French Code, and that in 
point of fact no such cause was made out by the proof. 

3. And that, even if the community claimed to have existed un- 
der the French Code, could be considered as dissolved, so that the 
property of the parties could be divided, the mode of division 
would be by moieties. 

II. It was denied, however, by the defendants, that the laws of 
the place of the marriage could be applied. 

1. Because the law of the place of the marriage is a real (and 
not a personal) law, having no extra-territorial force, and not 
forming a part of the contract. Story’s Confl. L. secs. 168, 171, 
175, 176, 186; Ordionaux v. Ray, 2 Sandf. Ch. R. 33; Lebritton v. 
Nouchet, 3 Martin La. R. 60; Saul v. His creditors, 17 Martin R. 
598; Beard v. Bayse, 7 B. Mon. R. 13. 

2. Because the actual domicil of the parties, at the time of the 
marriage, was not in France, but in the United States, in contem- 
plation of which the marriage, which was celebrated while the 
parties were in transitu, was contracted. Story on the Confl. of 
Laws, secs. 41, 44, 45, 46, 47, 48, 175 and 176; Ford’s creditors, 
14 Martin’s R. 578; Story’s Confl. L. secs. 160 to 163, 166, 168, 
174, 192 to 194, 196 to 198. 

8. The parties, after the marriage, removed to the state of 
Ohio, and during their residence there, by mutual agreement, 
vested their property in the husband. Story’s Confl. L. secs. 55, 
56, 59, 69, 102, 103; Male v. Roberts, 3 Esp. R. 63; Thompson v. 
Ketcham, 8 John. R. 189. 

IfI. It was claimed by the counsel for the complainant that she 
was entitled to relief under the act to amend the act in relation 
to divorce and alimony, passed March 2, 1846. Ohio Laws, vol. 
44,p. 115. This proposition was denied on the ground: 

1. That the case made could not be brought within the pro- 
visions of that act; 

2. That the act was not in terms retrospective ; and, 

3. That if the act was intended to be retrospective, it was 
void, because property rights acquired by marriage are protected 
by the provision contained in the Federal Constitution against 
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state legislation to impair the obligation of contracts. Lefevre v. 
Lefevre, 10 Barr. (Penn.) R. 505; McClellan v. Nelson, 27 Maine, 
129; Swift v. Lace, 27 ib. 285; Snyder v. Snyder, 3 Barb. Sup. 
C. R. 621; Holmes v. Holmes, 4 ib, 295. 

IV. The general equity of the case was denied on all the 
grounds claimed by complainant. 

1. As to the property embraced by the trust deed; it was con- 
tended that this property belonged to the husband in his marital 
right, having been reduced to possession by him, and that it could 
not be subjected to the equity of the wife to a settlement. Udall 
v. Kenney et al., 5 J. C. R. 464; Same case, 3 Cowen R. 590; 
Huber v. Huber, 10 Ohio Rep. 371; Ramsdell vy. Craighill, 9 Ohio 
Rep. 197; Dizon v. Dixon, 18 Ohio Rep. 113; Bogue v. Krebs, 6 
Harr. & John. 37, and numerous other cases. 

2. It was denied that, in point of fact, the marital rights of the 
husband were acquired in a manner which would enable the court 
to raise a trust in favor of complainant. 

3. And the evidence was reviewed to show that none of the 
allegations of fraud made by the complainant were sustained. 

4. And it was contended that the settlement of the property of 
the parties, by and in pursuance of the trust deed, was in itself 
just and reasonable, and substantially in pursuance of their un- 
derstanding long previously existing; and especially, that it was 
essentially such as had been desired by the complainant herself. 


Judge Warpen delivered the following opinion: 


This is a singular case. The record will embody the history of 
two lives, the portraiture of at least two marked and interesting 
characters, and the story of many important events. The bill, the 
answers, the correspondence, are a volume of moral lessons: the 
argument would make a book—a valuable book—of equity juris- 
prudence. 

I shall never forget those mornings in the law library, those 
arguments, those studies, those eloquent appeals to enlightened 
thought and exalted feeling. All the questions were held up to 
view in every possible light; never, indeed, were such questions 
more clearly elucidated. And if,in the course of this opinion, 
many of the points in that almost perfect argument of counsel on 
both sides are really untouched and apparently unnoticed, it will 
certainly not be because any one of them has failed to engage 
my attention. 
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I have carefully considered all the arguments of counsel, and 
earnestly endeavored to do justice between these parties. 

And now, after advisement, which has occupied every moment 
of the time left me by the pressure of public duties and the pain- 
ful interruptions of domestic afflictions, | venture to pronounce 
the opinion I have formed. 

The relief asked by complainant is, I think, in the nature of 
alimony. At least, the structure of the bill is such, that whatever 
relief may be appropriate, the pleader evidently contemplates 
that relief as a consequence of the divorce, which the petitioner 
declared her intention to seek in the proper court, pending the 
proceedings in this. 

Regarding the bill as one for alim ‘ny, the counsel for respond- 
ent has ably and ingeniously argued that this court is without 
jurisdiction to allow such relief to a resident of Tennessee. We 
do not so understand the law. There are good reasons why it 
should not. be so construed. First, because such a strict and 
restrictive construction would confer on this court a crippled juris- 
diction, and ought only to be adopted upon conviction that the 
language will not bear a construction more favorable to the com- 
plete administration of justice, and more harmonious with the 
objects of the legislation to which it belongs. 

We are inclined to the opinion that alimony, in Ohio, ean only 
be allowed for the causes pointed out in the statute; but if we 
resort to the strict construction adopted by counsel, we shall not 
have reason to restrict the remedy as claimed. The language so 
construed occurs in the seventh section of the Divorce Act. What 
is meant by “cases aforesaid?” If we do not apply it to the first 
section, to which shall it apply? Tothe second? That provides 
for applications for divorce. Now, how can a case in which the 
wife asks for alimony alone, be a “case aforesaid” (in which 
divorce is asked)? Nor is the application of the phrase more 
appropriate to the sixth section, which provides for residence as 
to alimony. In fact, every other section of the statute, except the 
first, relates to applications for divorces or the acts and proceed- 
ings of courts upon them; and although that first section defines 
the causes of divorce, it is the only one which can furnish the 
“cases aforesaid,’ in which it can be said that the petitioner 
prays for alimony alone. Andif we go to the next section, which 
provides.“ that the wife shall file her petition under the provisions 
of this act, praying for a divorce from her husband, the residence 
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of her husband shall not beso construed as to preclude her from 
any of the provisions of this act,’ we shall find additional sugges- 
tions for doubting the correctness of the restrictive construction. 
It is claimed that the common rule, that the residence of the wife 
follows that of husband, applies to a case of divorce, and yet that 
the destitute wife can not follow her husband into the courts 
where alone her wants can be supplied? I think the operation 
of the words “cases aforesaid” is to furnish the courts with the 
causes for which alimony may be allowed. 

And I am the more inclined to such an opinion, as regarding 
the illustration of the difficulty attending the opposite doctrine 
yielded by the very case before us. The complainant declares 
that she will, pending these proceedings, seek a divorce in Ten- 
nessee, and will thereupon ask such decree as to her rights as 
she would be entitled to under the French code—that is, she asks 
alimony, and, as the rule for granting that, she appeals to the 
French code. Treating the case as one for alimony, it is clear 
that she can only have full relief in this court; and it would be 
strange, if she must first have her decree for alimony in Tennes- 
see, and then come into a court of law or chancery in Ohio for 
the purpose of enforcing that decree. 

But it is next objected, that the complainant can not have ali- 
mony, because she is no longer a married woman. This is not 
the law in Ohio, notwithstanding the former opinion of com- 
plainant’s counsel. Strictly, it is not law any where—for the 
sentence of divorce always precedes that of alimony, when both 
are sought by the same process. It is enough, however, that 
when the complainant filed her bill, she was a married woman, 
and that she is now merely asking a clear legal consequence of 
a divorce, obtained pending these very proceedings and with strict 
reference to them. 

The next objection is, that if the jurisdiction is established, the 
complainant has no merits. Let us examine this part of the 
case. 

As I have already said or intimated, if the complainant has 
made out none of the causes, specified in the first section of the 
divorce act, she can have no relief in the nature of alimony, using 
that term according to the common definition, and excluding, for 
the present, all idea of alimony pendente lite. 

But I am clearly of opinion that she has sufficiently and satis- 
factorily proved at least one of those causes. ‘The words “ gross 
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neglect of duty,” are not employed, but such is the substance of 
the allegation, and such is the effect of the decree, divorcing the 
parties, pronounced by tae Tennessee courts. True, we are here 
met with the difficulty, that the French law does not allow di- 
vorces. But, the complainant does not lose her rights under the 
French law, because she has been divorced—all that can be said 
is, that the divorce is not, as a divorce, a title to such a restora- 
tion of property as claimed by her. In her bill, she states cause 
for divorce, substantially; and she there intimates that when she 
shall have acquired the right to sue in a Tennessee court for such 
relief, she will there ask for a divorce. Having been divorced 
pending this proceeding, she now demands alimony, and claims 
as such alimony, the enforcement of her rights under the French 
code. Now, her claims under the French code depend upon the 
question, whether there has been such a cause for the divorce in 
Tennessee, as would, under the French code, have supported a 
divorce for cause determinate. So that, although she may be 
entitled to alimony, she may still not be entitled to such alimony 
as would defeat the operation of the French law, if we shall find 
that the law of the place of the marriage contract governs us in 
this case. Let us examine, then, whether the law of Ohio, or the 
law of France, is to furnish us with the rules for ascertaining 
these parties’ rights. 

In the condition in which I am now placed, I can not so fully 
state the reasons for the opinion I have formed on this subject, as 
in other circumstances I would be disposed to do. Without re- 
viewing the authorities in this place, and confessing that attentive 
consideration of the case cited has not entirely relieved my mind 
of doubt, I venture to state these propositions. 

There is a distinction between the construction of ordinary con- 
tracts, and that of the marriage contract, so far as propriety is 
concerned. 

In either case, however, the intention of the parties ought to 
govern in any suit between the parties alone, or between them 
and such as have not the protection given to innocent purchasers 
or creditors, or the like. 

Where the parties agree that, notwithstanding any change of 
residence, the property acquisitions shall be governed by the laws 
of the state where they marry, that agreement ought to be res- 
pected in the settlement of all questions between the parties, and 
in all courts, unless the rights of innocent creditors or purchasers 
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would thereby be affected, or unless such would contravene the 
laws or policy of the state in which such relief is sought. 

The parties may so agree, not only by written articles, but by 
merely verbal or implied contract. 

In the absence of such written articles, verbal agreement, or 
implied contract, the mere fact of marrying in one country fur- 
nishes no presumption that the parties agree to govern all their 
property acquisitions by the law of that place, irrespective of all 
changes of domicil. 

Upon the question of fact, whether there was any such agree- 
ment, it is admitted that there were no written articles of such a 
contract, and, under the rules of law which I understand to govern 
allegations and denials in a chancery cause, I have no proof, 
which can now be considered, that the parties had any agreement 
on the subject. It is possible, however, that the complainant may 
prove what she claims on this subject, and the only effect of its 
being for the present unproved, is to leave for future determina- 
tion the question whether, supposing the plaintiff entitled to 
alimony, the French code or the common-law is to be regarded in 
determining the relations of the parties as to their property. In 
this state of uncertainty I find it necessary to express any opinion 
I may have formed as to the settlement of property questions 
under the foreign law, in cases like this. 

I am equally relieved in the question, whether the complainant 
has merits requiring the allowance of alimony as a consequence 
of her divorce. The decree of the Tennessee court finds such 
facts as prove the existence of one of the causes for alimony 
known to our law, viz., gross neglect of duty. Happy I esteem my- 
self, in being thus discharged of the most delicate and difficult 
task that could be imposed upon any court. 

We have, as I[ have said, been called upon in this strange case 
to review the history of two lives, and the opening of another. 
Two lives that are closing in suffering and sorrow—another, the 
happiness once of the others, the solicitude now of both! We 
have been looking upon a fearful picture, and I breathe freely 
once more, when I become certain that it is-not my painful duty 
to copy such a portraiture of broken ambition, disappointed hope, 
and lost happiness. I congratulate myself that I am released 
from the responsibility of saying what demon it was that turned 
all this love to hate, and their home into hell—I dare not say, if I 
had to meet such a responsibility, whether the picture painted by 
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either party, would be such a one as I| should draw, in the light 
supplied by the history of those sorrows, contained in the evidence 
before me. 

I hasten to dispose of the remaining questions. It is said the 
complainant, though she may in the final decree be entitled to 
alimony, ought not to have any allowance pending these proceed- 
ings, because she is now freed from the disability of coverture. 
We do not think that a good reason for refusing the allowance; 
she was married when she filed the bill; she is aged and infirm ; 
she is as much entitled to support and maintenance now as she 
will be on the final hearing. It is further objected to the allow- 
ance, pendente lite, that she has already the means of living de- 
cently and comfortably. We do not find so from the testimony. 
I am of opinion, that looking to all the circumstances of the case, 
I could not do better than to direct payments analagous to those 
provided in the trust deed. The respondents can hardly object to 
such a course—for such in substance is their own arrangement— 
and the only difficulty suggested is that the trustee, as such, and 
upon his own responsibility, can not make payment until the 
complainant surrenders the deed to the Nashoba estate. From 
this difficulty, the order here made will relieve him, for it will be 
as alimony, and not as money paid under the trust deed, that he 
will deliver to the complainant sums equal to her provision in the 
trust deed. 

We here intimate no opinion as to the force of the trust deed. 
The parties stand, in allegations and proof, so opposed, that it 
would be wrong now to settle that question. Nor shal! I make 
any order, for the present, as to the delivery of the Nashoba deed; 
that will depend upon the disposition of the trust deed. 

I have not found it necessary to decide upon the case consid- 
ered as one in which the husband is trustee for his wife. That is 
also a part of the case in which the bill and answer are at issue, 
and the proof does not yet satisfactorily appear. But here also the 
complainant has probable cause to litigate, and here also I find 
reasons for making such an allowance as I| have already inti- 
mated I should direct. 

Briefly, then, I am satisfied that this court has jurisdiction of 
the case, first, as one of alimony; and, secondly, as one of the 
nature just indicated. Iam further satisfied that she has proba- 
ble cause to litigate with her husband on either of these ques- 


tions, and | allow her alimony, pendente lite, and till further order, 
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in sums analagous to those provided in the trust deed, thus reliev- 
ing the trustee from any possible difficulty of paying under that 
deed, until he has secured the Nashoba conveyance, and postpon- 
ing the determination of all other questions until full proof and 
further advisement. 

I can not see any necessity for either injunction or receiver at 
present, except so far as counsel appear to have agreed. 

An order may be drawn for my signature in accordance with 
this opinion. 

Nore.—The court ordered $800 to be paid to complainant now ; one-third of the income 
of the property here to be paid quarterly hereafter, and a counsel fee of $800 on each side. 





SAMUEL M. HAUGHTON, FOR USE, ETC. v. THE STEAM- 
BOAT MEMPHIS. 


BEFORE JUDGE KEY, COMMERCIAL COURT OF CINCINNATI. 
Evidence—Dangers of Navigation— Costs. 


This was an action of assumpsit, brought on two bills of lading 
for damage done to goods shipped on the Memphis, on her pas- 
sage from Cincinnati to New Orleans, and was tried by the court 
without the intervention of a jury. The plaintiff, to show the 
manner of the loss, offered to read the protest of the captain, 
made on the day on which the leak causing the damage hap- 
pened. The defendant objected to its competency ; but the ob- 
jection was overruled. The plaintiff also offered duly certified 
copies of entries made in the books of the portwardens of New 
Orleans, to show the condition of the goods on their arrival at 
New Orleans, the entries being made immediately after inspec- 
tion by the portwardens. These being objected to, the court 
ruled them out, holding that portwardens are not such officers 
that entries in their books are evidence. 

The evidence then showed that the goods were damaged by the 
plug coming out of the cold water pipe, and letting water into the 
hold. That at Madison, the pipe being frozen up, the plug was 
removed and the ice knocked out; that the plug was then driven 
back into its place, but no fastening was used to keep it tight. 
That many steamboots have the cold water pipe stopped in the 
same way, by having the plug simply driven in; but that many 
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have a flange put on the end of the pipe, and marline or strong 
twine fastened around it tying the plug in; others have it fast- 
ened in by an iron clasp, and others have a stancheon just in front 
of the pipe, so that a wedge driven between it and the pipe keeps 
the plug in plate. The engineer testified that in such cold 
weather as the boat experienced at Madison, frost may expand 
the plug; and that the weather soon became warm enough to 
thaw it, and thereby, probably, diminish its size. 

The defendant argued that the leak was owing to natural 
causes and was a danger of the navigation. The court held that 
the phrase “dangers of the navigation” is of the same import 
with the phrases “perils of the river” and “perils of the sea,” 
and means at least an unavoidable accident. But the evidence 
showed that the accident could have been avoided by using such 
precautions as actually are used on many boats. It was, there- 
fore, not a danger of the navigation, and the carrier was liable 
for the loss resulting from it. 

The plaintiff, though recovering less than $100, claimed judg- 
ment for costs, as well as damages, on the ground that the losing 
party pays costs, except when otherwise provided by statute; 
that the statute in Ohio says, “if any person shall prosecute an 
action for any liability of which any justice of the peace shall 
have jurisdiction under this act” (the act of 1831), and shall ob- 
tain verdict or judgment for less than $100, without costs, then 
he shall not recover his costs, and that justices of the peace had 
not jurisdiction of this liability under that act nor until long after. 
The court overruled the argument and gave judgment for each 


party to pay his costs. 





DECISIONS UNDER THE NEW POSTAGE ACT MADE BY THE 
POSTMASER GENERAL. 
Postorrice Department, July 26, 1851. 


The postage on all bound books and on all printed matter, 
except newspapers and periodicals published at intervals not exceeding 
three months, and “ sent from the office of publication to actual and 
bona fide subscribers,” is required by law to be prepaid. 

If the amount paid and marked on such printed matter is not 
sufficient to pay the whole postage due, the excess of weight be- 
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yond that paid for is to be charged with double the rate which 
would have been charged if prepaid, and the postage on such 
excess collected at the office of delivery. 

If, by the neglect of a postmaster, such matter is sent without 
any prepayment, the double prepaid rate must be collected on 
delivery. 

Postage must be charged on all letters and other matter ac- 
cording to the distance or the route by which they are conveyed ; 
and this (unless otherwise directed by the sender) must be the 
route by which they will soonest reach their destination, although 
that may not be the shortest route. Postage should be charged 
by postmasters according to the tabular statements of the rates of 
postage, both foreign and inland, which have been lately for- 
warded to every postmaster in the United States. 

Subscribers to periodicals, to obtain the benefit of the provision 
in regard to prepayment, must pay the full quarter’s postage 
before the delivery of the first number, when there are several 
numbers to be delivered during the quarter. If, by reason of any 
increase in the size of the periodicals or otherwise, it shall appear 
that the whole quarter’s postage was not so paid in advance, the 
subscriber will lose the benefit of prepayment, and the numbers 
received during the whole quarter will be charged with the double 
or unpaid rate, and the subscriber will be credited with only the 
amount paid in advance. | 

Under the provisions of the second section of the new postage 
act, no newspaper other than those published weekly onty are entitled 
to circulation free of postage in the counties where published. 
The office of publication is the office where the newspaper is 
printed, and there can be no other office of publication in another 
county for the purpose of securing an additional free circulation. 

In determining newspaper postages, the distances are to be 
computed from the office of publication, and not from the county 
line of the county in which the paper is published; and the dis- 
tance is also to be computed over the route on which it is carried. 

Newspapers published weekly only in a county adjoining the Canada 
line may be sent free to Canada, provided they do not leave the 
county of publication until they cross the line into Canada. 

When such papers are sent out of the county where published, 
to be delivered from a postoffice in an adjoining county in the 
United States, no matter how short the distance, full postage 
must be charged. 
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Newspaper publishers may send and receive their exchange 
newspapers to and from Canada free of charge. 

Publishers of newspapers, pamphlets, periodicals, and magazines, 
under the provisions of the second section of the new law, may 
interchange their publications reciprocally free of postage, pro- 
vided such publications do not exceed sixteen ounces in weight. 
Such interchange must be confined to a single copy of each pub- 
lication; but is not limited to an exchange of newspaper for 
newspaper, and periodical for periodical; but publishers of news- 
papers have the right to exchange with publishers of periodicals 
under the late act of Congress. Such publishers may also in- 
close in their publications the bills for subscriptions thereto with- 
out any additional charge for postage ; and this privilege extends 
also to the transmission of a receipted bill after the same has 
been paid. 

A newspaper is not a periodical within the meaning and intent 
of the provision which requires the postage on periodicals to be 
paid in advance, and declares that the postage thereon shall be 
one-half of the rates previously specified in the second section of 
the act; but all subscribers to newspapers were and still are 
required by the provisions of the thirtieth section of the act of 
March, 1825, to pay one quarter’s postage in advance; by so 
doing, however, they are not entitled to have the postage reduced 
below the established rates. 

The postage on aewspapers weighing less than three ounces, 
“sent from the office of publication to actual and bona fide sub- 
scribers,” is fixed by /aw by the quarter only, and is required to 
be paid in advance. Hence, no person can be considered an 
actual and dona fide subscriber to a newspaper, and entitled to 
pay postage thereon of the quarterly rates, who shall only take a 
newspaper for a less time than three months. Actual and bona 
Jide subscribers to papers for three months or more, who change 
their residence temporarily, may have their papers sent without 
prepayment, but must pay a quarter’s postage in advance at the 
office of delivery, or else pay the unpaid transient rate. 

Publishers can not send specimen numbers of their papers to 
postmasters and others (as has been much practiced under the 
old law), without prepaying the postage thereon. 

Publications borrowing the name, having the form and some of 
the characteristics of a newspaper, printed for gratuitous circula- 
tion, and depending on their advertisements for support, can not 
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be sent by mail gratuitously to persons not actual and bona fide 
subscribers upon the footing of newspapers “ sent from the office 
of publication to actual and bona fide subscribers,” but must be 
charged with the transient rates, which must be collected at the 
mailing office. To entitle actual and bona fide subscribers to a 
reduction in the rate of postage on periodicals sent them from the 
office of publication, payments must be made by them in advance 
at the postoffice where such publications are to be delivered. 

The United States. postage on newspapers, periodicals, and 
other matter not chargeable with letter postage, when sent out of 
the United States, must be prepaid to the full rate. 

Publishers of periodicals may prepay the postage on their is- 
sues, but can have no deduction of postage on account of such 
prepayment. When a periodical is published only quarterly, the 
actual and bona fide subscriber for such periodical may pay in 
advance and have the benefit of the advance payment, provided 
he pays to the postmaster at the office where he is to receive the 
periodical before its delivery. If a periodical is published less 
frequently, the postage must be prepaid, and at the full rate. 

Postmasters are not bound to receive from the publishers 
weekly newspapers published in the city, town, or village where 
the postoffice is kept, and deliver them to subscribers calling at 
their office for them. The right to “circulate in the mail within 
the county where published,” does not impose on postmasters the 
duty of receiving and delivering papers which do not go into the 
mail; and where a publisher seeks to throw upon the postmaster 
the labor of delivering his papers, for the purpose of relieving 
him from the expense of their delivery, the postmaster will be 
justified in refusing to deliver them. He should, in such cases, 
inform the publisher of his determination not to receive such 
papers. 

If a postmaster receives and delivers such papers for the con- 
venience of the publisher or subscriber, he can not charge any 
postage thereon; and the department desires that postmasters 
should act with courtesy in this respect, and deliver such few pa- 
pers as may be sent to their offices for the convenience of the 
subscriber; but they are not expected to receive them when the 
number is such as to indicate that it is the intention to throw 
upon the postmaster a labor which the publisher should perform. 
Foreign newspapers remailed, or first mailed in this country, 
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* 
must be charged with the rate for transient papers, which must 
be prepaid. 
N. K. HALL, Postmaster General. 





ENLISTMENT UNDER AGE. 


The New York Court of Common Pleas.—In Chambers.— 
Before Judge Woodruff, habeas corpus —Ambrose Barlow was 
brought up from Governor’s Island, on writ of habeas corpus issued 
by Mr. Cutler, at the instance of James Barlow, father of Am- 
brose, averring that the said Ambrose is a minor, and that he 
enlisted on the eighth of July, without the knowledge or consent 
of his father; and his discharge from enlistment was accordingly 
demanded. 

Colonel Harvey Brown, commandant (the United States not 
providing for counsel in such cases) made return, and personally 
appeared in opposition to the application. It was shown that 
Ambrose was regularly enlisted, appeared sober at the time, and 
made affidavit that he was over twenty-one years of age. 

The father testified that he resides in Durham, Green county, 
New York, that his son came to New York and enlisted without 
his knowledge, and that he is not twenty-one, having been born 
in March, 1831. It was also stated that the young man is ad- 
dicted to intoxication from the use of spiritous liquors. 

Colonel Brown raised various pcints, particularly as to the 
jurisdiction of the State Courts in relation to enlistments, and 
quoted an allusion of Judge Judson, at the United States Court in 
this city, on the subject, during the decision of an extradition 
case; and also that Congress has conferred exclusive jurisdiction 
in the case on the Secretary of War, etc. He was replied to by 
Mr. Cutler. 

Judge Woodruff, in his decision, gave an opinion at considera- 
ble length. 


DECISION. 


In re Barlow, an alleged prisoner, for his discharge on habeas 
corpus. Enlistment in the service of the United States. Answer 
to return, that he is an infant under twenty-one years of age, and 
enlisted without the consent of his parents. 





568 Enlistment Under Age. 


The proof is sufficient to establish the facts set up in the 
answer. It is objected that a judge of a State Court has not 
jurisdiction in a proceeding by habeas corpus to inquire into the 
legality of an enlistment—that the detaining of the alleged pris- 
oner being by color or under pretext of the authority of the United 
States, a State Court has no authority to examine its validity. 

Such an opinion was undoubtedly expressed by a distinguished 
judge of our Supreme Court in the case of Ferguson, 9 Johns. 
239 (vide 1 Kent’s Com. 400), but all the other judges refused dis- 
tinctly to concur with him in that opinion. 

The same sound jurist in his commentaries on this subject, 
regards the question as now settled in favor of such jurisdiction. 

The case of Stacy, 10 John. 328, though not a case where the 
validity of an enrollment was inquired into, did nevertheless 
involve the right of the State Courts to inquire into the legality of 
what was done by officers of the United States Army, under color 
or pretext of enforcing the laws of the United States. Since the 
decision of those cases this jurisdiction has been constantly exer- 
cised in this state, so constantly, indeed, that the revival of the 
objection at this day was the cause of some surprise. 

In other states this jurisdiction has in like manner been con- 
stantly exercised. See case of Lockington (Penn.) 5 Hall’s Law 
Journal, 92, 301 and 330; Commonwealth v. Harrison, 11 Mass. 
63; case of Pool (Virginia), Sergeant’s Constitutional Law, 279, 
282; case of Almeida, ib. (Md.) 

It was a matter of common notoriety in the State Courts of this 
and adjacent states. Therefore, unless the law of September 28, 
1850, has deprived the State Courts of jurisdiction, I must regard 
it as settled that it is my duty to exercise it. 

[The judge here stated the law referred to as making it the 
duty of the Secretary of War to order the discharge of a soldier, 
where evidence is presented at the time of his enlistment that he 
was under the age of twenty-one years. The court thinks it 
merely gives concurrent jurisdiction to the Secretary of War; if 
the law had given him exclusive power, it would suspend the 
habeas corpus, and be unconstitutional. ] 

On that subject I have no discretion. The statute of this state 
is peremptory, and if the restraint is illegal | am bound to dis- 


charge. 
The application was granted, and the young man discharged. 
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NOTES OF RECENT DECISIONS. 
SUPREME COURT FOR CRAWFORD COUNTY, JUNE 20, 1851. 


ToLMANn v. HeFFLEFINGER. 


Evidence of Parties. 


Hirencock, C. J:, Held, that where a party is called as a witness under the provisions of 
the act of March 23, 1850, 48 Ohio Laws, 33, his evidence can not be restricted to a par- 
ticular branch of the case; he becomes a witness in the whole case, and has a right to dis- 
close facts favorable to himself as well as to the opposite party. 


SUPREME COURT, WYANDOT COUNTY, JUNE 21, 1851. 
Henry W. Munson v. Samuet Gasuorn. 
What is exempt from execution. 
[BEFORE HITCHCOCK, ©,’J., AND CALDWELL, J.] 
CaLpwELL, J., Held, that the act of March 4, 1844, 42 Ohio Laws, 28, authorizes an exe- 


cution debtor engaged in the business of agriculture to select a work horse or mare without 
regard to its value; and that in making the selection he is not restricted to an animal worth 


$50 or less. 


WYANDOT COUNTY. 
Ziecuer v. Lewour ET AL. 
Mechanics’ Lien law—Chancery. 


Hircucock, C. J., Held, that chancery can not liquidate an account against the owners 
of a building, under the “ Mechanics Lien law,” and enforce the lien against the owner’s 
equitable interest in the premises. The provisions of the statute 41 Ohio Laws, 66, require 
that the claim should be enforced by suit at law. 


SELECTIONS FROM ENGLISH REPORTS IN LAW AND EQUITY, VOL. 3, 
: PART I. 
Euizasetu Irvine, or Doveras and others, Appellants ; Kirkpatrick, 
Respondent. 
July and August 1 and 2, 1850. 
Fraud — Pleading — Setting aside Deeds for Misrepresentation and 
Concealment. 


Deeds will not be set aside after thirty-seven and thirty-nine years from their dates, on the 
grounds of misrepresentation and concealment, unless the averments in the pleadings and 
proof of fraudulent representation and concealment are precise in their character. 


Vou. Ill. n. s. No. 12. 69 
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Although length of time be no bar to fraud, yet it is a cireumstance to be taken into con- 
sideration by the court in forming its judgment; and this is consonant both to the law of 
England and Scotland. 


Semble, that where a party communicates the effect of one of two opinions given by separate 
counsel, withholding the one which is opposed to his own interest in the subject-matter of 
the case, it is both misrepresentation and concealment. 


A conjectural estimate of what may be the value of an estate is not a misrepresentation. 


Concealment, to be fraudulent and material, must be a concealment of something that the 
party concealing was bound to disclose. 


The reasons and arguments of a peer on advising the house to a particular judgment to be 
given, may be continued from one day to another.—Page 17. 


Dootuspass v. RaMLoLu. 
June 26, 27, 28, and December 9, 1850. 
Gambling — Statutes — Fraud— Auction — Conspiracy. 





Statutes restrictive of suits on wagers are prospective only, and do not affect transactions 
. which took place before the passing of the act. 


Where two parties enter into a wager as to the price of opium at a certain sale, each know- 
ing that the other would use means to influence the price, it is no fraud on one party that 
the other party raises the price by bidding at such sale. 

Employing agents to bid for such a purpose is not an unlawful conspiracy. 

A. having a right to purchase a certain quantity of opium at a sale, no fraud on the vendors 

is committed by bribing the agent of A. to exercise that right.—Page 39. 





Goopati v. Lirrze. 
4 December 7, 1850, and January 11, 1851. 

| Productions of Documents — Privileged Communications — Letters 
| between Co-defendants. 


4 The plaintiffs, who were assignees of a bankrupt firm at Teneriffe, filed their bill against the 
defendants, three brothers, one of whom managed the business of the Teneriffe firm, for 
an account of certain remittances forwarded by the manager of the Teneriffe firm to his 
brother, as agent in London. The defendant, the London agent, set up as a defense cer- 

tain proceedings in the Lord Mayor’s Court, instituted by the third defendant as executor 
of his father, under which the money in the hands of the agent of the Teneriffe firm was 
attached for a debt alleged to be due to the estate of the father. Upon motion for pro- 
duction of documents, it was held, that letters which had passed between the London 
agent and his solicitors with reference to the litigation in this suit were privileged; that 
letters which had passed between such solicitors and the attorney acting in the proceedings 
in the Lord Mayor’s Court were also privileged; but that the letters from the defendant, 
the manager of the Teneriffe firm, to the co-defendant, the agent in London, for the pur- 
pose of being communicated to his solicitors, with a view to the litigation in this suit, were 
not privileged. 
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In re Sxinetey, a Lunatic. 
January 17 and 18, 1851. 


Waste— Tenant for Life upon Condition of keeping Premises in 
tenantable Repair — Accidental Fire. 


A testator devised to A, for life, a house and other real estate, ‘“‘he committing no manner 
of waste, and keeping the premises in good and tenantable repair.” In July, 1837, A 
entered into possession, and in November, 1844, the house was totally destroyed by an 
accidental fire. In 1845, A was found lunatic by inquisition, and the lunacy was dated 
from the Ist of October, 1843. Upon petition in lunacy of the remainder-men, who were 
also committees of the person and estate :— 

Held, that the lunatic’s estate was liable under the terms of the condition to reinstate the 
house; and a reference was directed as to what amount ought to be expended in rebuild- 
ing, and out of what fund the expense should be paid, with liberty to the next of kin to 
takea case to law upon the construction of the condition.—Page 91. 


Parconett v. Houeate. 
July 19, 1850. 


ividence— Husband and Wife— Proof of Access — Legitimacy. 


A husband and wife lived separate. Eight years afterwards the wife had a child. The hus- 
band swore in an affidavit that he had had intercourse with his wife since the separation, 
but the court refused to admit this as evidence.—Page 100. 


Vauenan v. Buck. 
February 21, and April 15, 1851. 


Equity to Settlement. 


An order had been made for payment of the wife’s life income of a fund in court to the 
husband, with liberty to apply. The husband separated from his wife, and became bank- 
rupt. The husband having besides received a considerable sum, two-thirds of the income 
were directed to be paid to the wife, the other third to the assignees of the husband.— 
Page 135. 


Dicxin v. Warpv.— Warp v. Dick. 
March 14 and 15, 1851. 


Accounts — Evidence. 


A gave a bond to B, for £4,000, and died, leaving C his executor. B died, leaving D his 
executor. Bill by D, against C, to enforce the bond. C filed a cross-bill against D, alleg- 
ing that there had been various accounts between A and B, and that the bond ought to be 
taken subject to the account, and not according to the letter; and, in support of such 
allegations, adduced, as evidence, an account in the handwriting of B. A decree was 
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made in the causes for taking the accounts between A and B, and for an inquiry as to the 
circumstances under which the bond was given :— 

Held, on exceptions to the master’s report, that the account in B’s handwriting was to be 
taken as evidence in favor of B and against A, as well as in favor of A and against B.—- 
Page 183. 


Warwick v. Hooper. 
July 20, 22, and 23, and December 2, 1850. 
Patent — Assignment — Injunction. 


The plaintiffs, the assignees of a patent, granted a license to the defendant to use the patent 
upon the terms of his paying an annual rent of £2,000, to be made up at the end of each 
year, and reserved to themselves the power of determining the license in the event of 
default being made in payment of this rent. The defendant failed in paying the rent; 
but the plaintiffs, notwithstanding, for several years allowed the defendant to use the 
patent, and received from him a less annual sum than that stipulated. At length, how- 
ever, they determined the license, having, subsequently to the expiration of the previous 
year, received from the defendant payments on the footing of the reduced rent :— 

Held, that, by so doing, the plaintiffs had elected not to treat the previous breach as a for- 
feiture of the license, and that consequently they were not entitled to an injunction 
restraining the defendant from using the patent.—Page 233. 


Ricnarpson 2. GtLBERT. 
April 15 and 16, 1851. 
Copyright — Review — Payment. 


Semb/le, that when the proprietors of a review employ persons to write in the review, the 
articles written must be paid for, in order to vest the copyright in the proprietors, under 
stat. 5 & 6 Vict. c. 45.-—Page 268. 


SMALL v. Gipson. 
Michaelmas Term, December 18, 1849, and November 27, 1850. 


Insurance— Time Policy — Warranty. 


To an action on a time policy of insurance, commencing on the 25th September, 1843, the 
defendant pleaded, that the ship was not, at the commencement of the risk, nor at the 
making of the policy, nor on the 25th September, 1843, seaworthy, or in a fit and proper 
condition safely to go to sea; whereupon, and upon issue found for the. defendant, the 
plaintiff moved for judgment non obstante veredicto # but held, that the plea is a suffi- 
cient answer to the action. 


There is an implied warranty of seaworthiness in time policies, if nothing appear in them to 
the contrary, as well as in policies of a voyage. [But see post, p. 299.] 

The warranty applies, in time policies as well as in policies for a voyage, at the period when 
the risk commences, and not of necessity at the period when the ship goes to sea. [But 
see post, p. 299.—Page 290. 
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MISCELLANEOUS. 


WHAT IS INEVITABLE ACCIDENT? 


= — 








Our readers will probably remember a fearful collison at sea, in June, 1849, between the 
steamer Europa and the bark Charles Bartlett, in consequence of which the latter went 
down in two minutes, carrying with her one hundred and thirty-six out of one hundred and 
sixty-two of her passengers and crew. ‘The accident occurred in the day time, but there was 
so dense a fog that the crew of the Charles Bartlett did not discover the steamer until within 
four hundred yards, and the Europa did not descry the bark till within from one hundred 
and fifty to two hundred yards. The owners of the latter sued those of the former for the 
injury done, and the defense was that it happened by inevitable accident. In advising the 
Trinity Masters of the law of the case, Dr. Lusuineron thus happily states what is inevitable 
accident. 

“Inevitable accident,” says Dr. L., “in the absolute and strict sense of the term, very 
seldom takes place. ‘Inevitable’? must be considered as a relative term, and must be con- 
strued not absolutely, but reasonably, with regard to the circumstances of each particular | 
case. In the strict sense of the term there are very few cases of collision that can be said to 
be inevitable, for it is almost always possible, the bare possibility considered, to avoid such 
an occurrence. It was possible in this case, by going at a slower pace, or lying to during 
the fog. But the import of the words “inevitable aecident,’’ in my view, is this: where a 
man is pursuing his lawful avocation in a lawful manner, and something occurs which no 
ordinary skill or caution could prevent, and, as the consequence of that occurrence, an acci- | 
dent takes place. Now, it is very easy to define what is a lawful avocation ; but it is not so | 
easy to say what is a lawful manner. 

The test, whether it is lawful or not, is this, the probability of injury to others; and that, 
of course, depends upon circumstances. It is quite manifest, that injury or mischief to 
others, whether it be to life, limb, or property, would be probab!e or not, not simply accord- 
ing to the act done, for instance, the sailing at the rate of twelve and a half knots an hour, 
but according to the time at which it was done, and the locality where the occurrence took 
place. I apprehend this distinction is founded upon one universal general principle, equally 
applicable to sea as to land. I can not entertain a doubt that there might be case of such 
careless and reckless navigation, that, if death ensued, the parties guilty thereof might be 
convicted of manslaughter. For instance, if a steamer went from twelve to fourteen knots 
an hour through anchorage ground, where from two hundred to three hundred vessels were 
lying, and life was lost, it would be manslaughter. On the other hand, it is equally clear 
that the most fearful collision might take place at sea, and no culpability attach, however 
lamentable the loss of life and property.” 











THE LAW OF LIBEL. 


The editors of the Pittsburg Despatch, were recently tried in that city for libel, in com- 
menting upon the character of a certain individual who presided at a public temperance 
meeting. By the Bill of Rights, under the Constitution of the State, the public press is free 
to discuss the acts of the legislature, of those occupying official positions, or of those who 
may be in a public capacity. For the defense the ground was taken that the complainant 
was acting ina “public capacity,” as chairman of a public meeting, the object of which wag 
to instruct the legislature, the public, and the court in relation to its duties; that it was of 
great advantage to the public to know what kind of men presided over and composed this 
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meeting, and that with good motives and for justifiable ends the publication had been made 
for public information. Judge McClure charged the jury favorably to this construction, that 
not only legislators and office-seekers and holders under the state and national governments 
were acting in a public capacity, but that others might be considered to come within the 
meaning of the law. The jury found the defendants not guilty. —Law Reporter. 


LAW AND LAWYERS. 


_ We sometimes hear the expression, the mystery of the law. It would be well for cavillers 
upon this point to turn to the singular dialect which was appropriated to the courts down to 
the days of the Stuarts. 

“ The following is a specimen of the extraordinary jargon, composed of English, French, 
and Latin, which was spoken at that time by the lawyers. It is taken from minutes of 
charges delivered to different grand juries, by Sir George Croke, judge, in the reigns of 
James I and CharlesI. The jury are directed to inquire, “de ceux que voila purtraiture le 
picture del Dieu semble al un homme one gray beard; car ceo est un damnable offense, il 
n’est d’etre measures. Heaven is his throne and earth is his footstool, et pur ceo ils que 
voile, undertake de measure. Dieu doyent ruents, higher than the heavens cujus mensura 
(commene un dit) est altior ccelo, latior terra, et profundior mare.”” In auother place he 
informs the grand jury, ‘‘Car jeo dye pur leur, amendment, ils seant semblable als vipers 
laboring pur eat out the bowells del terre, which brings them forth. De Jesuits leur posi- 
tions sont damnable, La Pape a deposer Royes, ceo est le badge et token del Antichrist. 
Doyes etre, careful a discover eux. Receivers of stolen goods are semblable a les horse 
leaches, which still ery, Bring, Bring.” 

Lord Kenyon’s addresses to the jury, if more intelligible, were quite as amusing. It is 
said he once concluded a prolonged charge in these words. ‘ Having thus discharged your 
consciences, gentlemen, you may retire to your homes in peace, with the delightful conscious- 
ness of having performed your duties well, and may lay your heads upon your pillows and 
say, ‘aut Cesar, aut millus.’”’ Indignant at the artifice of a party desiring to gain time, he 
once exclaimed, ‘This is the last hair in the tail of procrastination.”’ 

Mr. Marryat, an English barrister of some note, who died about twenty years ago, be- 
longed to the same school with Lord Kenyon, the school of those who read no books but law 
books. He once said to a jury, speaking to them of « chimney on fire, ‘Gentlemen, the 
chimney took fire—it poured forth volumes of smoke—volumes did I say{ Whole encyclo- 

eedias !”” 

: Some of the elder lawyers, however, indulged in a different style, not very unlike what is 
supposed to be our peculiar inventiou in the west. Mr. (afterwards Sir R.) Dallas, who was 
a junior counsel for Warren Hastings, is reported to have said in one of his speeches, ‘now 
we are advancing from the starlight of circumstantial evidence, to the daylight of discovery ; 
the sun of certainty has melted the darkness, and we have arrived at the facts admitted by 
both parties.”” This is quite equalled by some of the learned Hargrave’s elaborate writing. 
Of Charles Yorke, in one place he says, ‘‘ He was a modern constellation of English juris- 
prudence, whose digressions from the exuberance of the best judicial knowledge were illus- 
trations, whose energies were oracles, whose constancy of mind was won into the pinnacle of 
our English forum, at an inauspicious moment; whose exquisiteness of sensibility at almost 
the next moment, from the impression of imputed error, stormed the fort of even his highly- 
cultivated reason, and so made elevation and extinction contemporaneous ; and whose pre- 
matureness of fate has caused an almost insuppliable interstice in the science of English 


equity.” 
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The technicality of the old law gave a technical turn to the minds of the old practitioners , 
that is sometimes ludicrous. 

Roger North gives an absurd instance of the lawyers’ attachment to mere form. In his 
days the court of Common Pleas used to sit in Westminster Hall, close to the great door, in 
order that suitors and their train might readily pass in and out. When the wind was in the 
north, this situation was found very cold, and it was proposed to move the court further back, 
toa warmer place. ‘But the Lord Chief Justice Bridgman,” says North, “‘ would not 
agree to it, as against Magna Charta, which says that the Common Pleas shall be held in 
certo loco, or in a certain place, with which the distance from a certain place is inconsistent, 
and all the pleas would be coram non judice.”’ 

What was the outward dress of these sturdy old veterans, we know not; in later times, 
about a hundred years ago, it presented a strange contrast with the present costume. 

Dr. Dibdin, the well-known bibliographist, who was originally intended for the bar, 
says, “ Towards evening, it was the fashion for the leading counsel to promenade, during the 
summer, in the Temple Gardens. Cocked hats and ruffles, with satin small-clothes and silk 
stockings, at this time constituted the usual evening dress. Lord Erskine, though a good 
deal shorter than his brethren, somehow always seemed to take the lead, both in place and in 
discourse, and shouts of laughter would frequently follow his dicta.” 

Dr. Harrowby’s description of Foote, who was a member of the Temple about a hundred 
years since, will give us a tolerable notion of the conduct and appearance of the young stu- 
’ dents of that time. ‘He came into the room dressed out in a frock suit of green and silver 
lace, bag wig, sword, douguet, and point ruffles, and immediately joined the critical circle of 
the upper end of the room. Nobody knew him. He, however, soon boldly entered into 
conversation, and by the brilliancy of his wit, the justness of his remarks, aud the unembar- 
rassed freedom of his manners, attracted the general notice. The buz of the room went 
round, ‘ Who is he? whence comes he{’ To which nobody could answer, until a handsome 
carriage stopping at the door to take him to the assembly of a lady of fashion, they learned 
from the servants that his name was Foote, that he was a young gentleman of family and 
fortune, and a student of the Inner Temple.” 

We will not close these desultory reminiscenses without a word of the gruffest of Lord 
Chancellors. The Duke of Norfolk of his day, had a fancy for owls, of which he kept 
several. He called one, from its resemblance to the chancellor, Lord Thurlow. The duke’s 
solicitor was once surprised, when in conyersation with the duke, by the owl-keeper’s coming 
up and saying, ‘“ Please you, my Lord, Lord Thurlow’s laid an egg.”’ 


LAW SCHOOL OF THE UNIVERSITY OF VIRGINIA. 
JOHN B. MINOR, Professor of Law. JAMES P. HOLCOMBE, adjunct Professor, 


Tue session of this school begins on the Ist day of October. and ends on the 29th of June 
following. The classes are three, viz., the Junior, Subtermediate, and Senior. The first 
commencing with Vattel, the latter ending their studies with the Civil Law. 

The degree of Bachelor of Laws, and a certificate of proficiency is conferred and awarded, 
upon those “who upon examination, manifest a familiar acquaintance with the subjects 
taught in all the classes, and exhibit a competent knowledge of International and Constitu- 
tional Law, and of the Science of Government.’ 


Circulars giving full details of the course, ete., can be obtained by addressing either of the 


Professors. 














* NEW BOOKS RECEIVED. 


Cases Decipep In THE Sypreme Court oF Ono, a n the Circuit, and at a special session 
in Columbus, December, 1823. “Reported in conformity with the act of Assembly. By 
Cuartes Hammonp, Volume IV. With notes and references to subsequent Ohio deci- 
sions and Statutes, oecasional citations from other authorities, tables of cases cited, etc. By 
M. BE. Curwen, of the Cincinnati Bar; one of the Professors of Law in the Cincinnati 
College. Springfield: Published by Geo. D. Emerson, for, J. F. Desilver, 1851. The 

Same. Votume V. 

These volumes were laid upon our table by Mr. Desilver, too late for notice in this num- 
ber. They are in continuation of the series of Hammond now being republished by Mr. 

Emerson. Volumes I, II, IJI, have been already noticed. The series will be completed by 


Volumes IV, V, VI, VII, which are now ready, or preparing fgr the press. 


THIS JOURNAL. 


This number completes the third volume of the New Series of this Journal, being the 
eighth of the whole set. The work was undertaken eight years ago,-by one of the present 
editors, as @ labor of love, and it has always enjoyed a fair support from the profession, 
sufficient te make the investment safe to the publishers, but affording scarcely more than a 
nominal compensation to the editors. Its pages have been enriched by the valuable con- 
tributions of numerous correspondents, whose labors have also been gratuitous. And the 
only regret the editors have felt, as to the peciiniary department, is, that it has not allowed 
them to testify their appreciation of the favors alluded to by a guidguid honorarium more 
substantial than words. But the editors are gratified to learn from the publishers—gratified 
on account of the evidence it affords of: the acceptableneés of their labors—that within the 
past year the subscription list has increased more than fifty per cent. over that of the year 


preceding. 


With the pecuniary affairs of the Journal the editors have no concern. All communica. 


tions upon that subject must be addressed to the*publishers, Messrs. H. W. Dersy & Co., 
No. 145 Main-street, Cincinnati, who desire us togtate that the volume being now closed, 
they request those gentlemen who know they are in arrear to forward their subscriptions by 
mail to them. ‘The money may be sent at the publishers’ risk. 

The editors acknowledge their obligations for favors received, during the past year, to the 


following gentlemen. 4 
Hon. Joun McLean, Cincinnati, Ohio. H. W. Smiru, London, Ohio. 


Hon. 8. 8. Nicuoxas, Louisville, Ky: M. F. Force, Cincinnati. 
W. Penn Crark, Jowa City. Hon. E. B. Sapter, Sandusky. 


Dr. Franots Ligser, South Caroliga. -¢ W.Y. Guouson, Cincinnati. 
Wiitiam Lawgence, Bellefontaine; Ohio. 


Hon. George Hoapiy, Cincinnati. Lewis Botiman, Bloomington, Indiana. 
H. Griswoip, Canton, Ohio. KE. Jerrorps, Dayton, Ohio. 

H. P. Tuornton, New Albany, Indiana. Joun W. Srencer, Rising Sun, Indiana. 
P. §. Lovensoroven, Louisville, Ky. C. C. Wurrrieszy, St. Louis. 

Hon. 8. P. Gooxims, Terre Haute, Indiana. C! L. VatutanpicHam. Dayton, Ohio, 


N, C. Reap, Cincinnatz. 
And others, whose names did not accompany their favors. Rr 


Henry F. Pace, Columédus, Ohio. 
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